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■ BURSTEIN v. TIMES NEWSPAPERS LTD., [2001] 1
W.L.R. 579, CA (Aldous & May L.JJ. and Sir
Christopher Slade)
CPR rr. 1.1(2) & 32.1—in libel claim, judge striking
out of D’s statement of case allegations of C’s con-
duct pleaded in a defence of fair comment—before
trial, judge ruling as inadmissible in mitigation of
damages evidence of that conduct—at trial, jury
awarding C damages—held, in defamation, the rule
excluding evidence of particular facts tending to
show disposition of the claimant does not extend to
evidence of particular facts directly relevant to the
context in which the defamatory publication came to
be made (see Civil Procedure Autumn 2000, Vol. 1,
para. 32.1.4)

■ KRANIDIOTES v. PASCHALI, [2001] EWCA Civ 357,
March 8, 2001, CA, unrep. (Aldous & Laws L.JJ.)
CPR rr. 1.1 & 35.7, Companies Act 1985 s. 459—C
bringing minority shareholder petition against D and
company—at directions hearing, by consent joint
expert valuer (X) appointed to provide report for a
particular fee—X advising that, given the work likely
to be involved, fee would be inadequate—judge
directing that another “cheaper” expert should be
appointed in substitution for X—held, dismissing D’s
appeal, it could not be said the judge’s case manage-
ment direction was “wrong” within r. 52.11(3)(a) (see
Civil Procedure Autumn 2000, Vol. 1, para. 35.7.1)

■ MUTCH v. ALLEN, January 2, 2001, CA, unrep.
(Simon Brown & Longmore L.JJ.)
CPR rr. 1.1, 35.6 & 35.7—in personal injuries claim,
following directions given by district judge, medical
expert (X) of claimant (C) answering written ques-
tions asked by defendant (D)—at pre-trial hearing,
judge directing that answers should not be admitted
in evidence at trial—held, allowing D’s appeal, (1)
X’s answers were admissible as part of his evidence,
even though they were to D’s advantage on the issue
of contributory negligence, (2) it was open to C to
consider before trial whether he ought to be seeking
permission to call some other expert on the issue
(see Civil Procedure Autumn 2000, Vol. 1, paras
35.6.1 & 35.7.3 ref’d to)

■ AMERICAN HOME PRODUCTS CORPORATION v.
NOVARTIS PHARMACEUTICALS (U.K.) LTD.,
February 9, 2001, CA, unrep. (Aldous & Robert
Walker L.JJ. and Sir Anthony Evans)
CPR rr. 25.1(1)(j) & 31.17, Supreme Court Act 1981 s.
34(2), Practice Direction (Patents Etc.) para. 9.2—C’s
patent action against D raising issues of novelty and

obviousness—D applying for order requiring person
not a party to the proceedings (F) to disclose docu-
ments collected together by F and said to be rele-
vant to those issues—C, but not F, opposing the
application—partly on ground that the collection
included documents which were not relevant, judge
refusing application—held, allowing D’s appeal, (1)
the power given by s. 34(2) is to be exercised when
disclosure will help to achieve the proper adminis-
tration of justice, (2) the documents were relevant in
the sense that they met the criteria laid down in r.
31.17, (3) the judge erred in concluding that there is
no jurisdiction to order disclosure of a class of docu-
ments just because it included documents that
would not be probative upon a particular issue,
because a selection of documents agreed to be indi-
vidually relevant could provide a false picture, (4) in
the circumstances (applying para. 9.2 to r. 31.17),
disclosure should be limited to documents coming
into existence up to two years after the priority date
(see Civil Procedure Autumn 2000, Vol. 1, paras
25.1.29 & 31.17.1, and Vol. 2, paras 2D-10 & 9A-98)

■ BERMUDA INTERNATIONAL SECURITIES LTD. v.
K.P.M.G., The Times , March 14, 2001, CA (Waller,
Clarke & Rix L.JJ.)
CPR rr. 31.16 & 48.1, Supreme Court Act 1981, s.
33(2)—managers of investment trust (C) becoming
liable to re-imburse fund for tax recovered by the
revenue—C contending that D, as auditors and tax
agents for the fund, were also liable—C contemplat-
ing claim for professional negligence against D—by
letter, C seeking disclosure of documents from D—
on C’s application under r. 31.6, judge making order
requiring D to disclose documents in certain cate-
gories—judge departing from general rule stated in
r. 48.1(2) and refusing to order that C should pay
either the costs of the application or the costs of
complying with the order—held, dismissing D’s
appeal, (1) it is for the procedural judges in their
case management role to work out the circum-
stances in which pre-action disclosure should be
ordered, (2) at this stage, it would not be appropri-
ate for the Court to lay down guidelines for the
operation of r. 31.16, (3) in due course, it will be the
function of the professional negligence pre-action
protocol to give guidance, within s. 33(2) and the
rule, as to the manner in which the pre-action
exchange of information and documents can best
be accomplished, (4) it was open to the judge to
make an order for costs against D for the following
reasons (a) the issue between the parties was a nar-
row one, (b) the documents were readily ascertain-
able and had already been reviewed by D, (c) it was
no burden on D to hand them over, (d) D were
resisting the production of documents root and
branch (see Civil Procedure Autumn 2000, Vol. 1,
para. 31.16.1 (also paras 25.1.26, 25.2.2, 25.4.3), and
Vol. 2, para. 9A-96)
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■ CAVE v. ROBINSON JARVIS & ROLF [2001] EWCA
Civ 245, February 20, 2001, CA, unrep. (Potter, Sedley
& Jonathan Parker L.JJ.) 
Limitation Act 1980, s. 32(2)—solicitors (D) acting
for C in sale of land by him to company on terms
preserving mooring rights by licence—after sale,
company going into receivership and liquidation—
receiver denying existence of C’s rights on basis that
licence conferred rights only enforceable as a per-
sonal obligation of the company—after expiry of pri-
mary limitation period, C bringing claim against D
for professional negligence—judge holding that lim-
itation period had been postponed by operation of
s. 32—held, dismissing D’s appeal, (1) for there to
be deliberate concealment within s. 32(2) it is not
necessary that the person committing the act should
know that it gave rise to a particular legal conse-
quence, (2) the decision in Brocklesby v. Armitage &
Guest [2001] 1 All E.R. 172, CA, was binding on the
Court (see Civil Procedure 2000, Vol. 2, para. 8-64)

■ CLARK GOLDRING & PAGE LTD. v. A.N.C. LTD., The
Times, March 27, 2001 (Mr John Martin Q.C.)
CPR rr. 36.11, 36.13 & 36.15—D making Pt. 36 pay-
ment in relation to part of C’s claim—C accepting
payment—no agreement between the parties as to
costs—under r. 36.13, C applying for their costs
down to the date of acceptance—held, in these cir-
cumstances, liability for costs was to be decided by
the court and C were not entitled to their costs as of
right—relationship between r. 36.13 and r. 36.15
explained (see Civil Procedure Autumn 2000, Vol. 1,
paras 36.13.2 & 36.15.1)

■ EASTGATE GROUP LTD. v. LINDSEY MORDEN
GROUP INC., 151 New L.J. 458 (2001) (Andrew Smith
J.)
CPR r. 20.2, Civil Liability (Contribution) Act 1978 s.
1(1)—C purchasing from D whole of share capital of
company—C bringing claim against D alleging
breach of warranties as to the value of the busi-
ness—D denying liability—D bringing Pt. 20 claim
for indemnity or contribution against accountants
(X) on basis that X’s advice to C on the purchase was
negligent—held, allowing X’s application to have
the Pt. 20 claim struck out, the damage suffered by
C, in respect of which D were alleged to be liable,
was not “the same damage” within s. 1(1) as that for
which X were alleged to be liable (see Civil
Procedure 2000, Vol. 2, para. 9B-290)

■ GRIFFITHS v. BRITISH COAL CORPORATION, The
T imes , March 13, 2001, CA (Lord Phillips M.R.,
Kennedy & Dyson L.JJ.) 
Social Security (Recovery of Benefits) Act 1997, ss.
1(1), 8 & Sched. 2—in lead actions, miners (C) suc-
ceeding in personal injury claims against British
Coal Board (D)—judge ruling (1) that, where the
benefits repaid by D had exceeded the total of the
damages payable to C in respect of a head of com-
pensation, that excess could be deducted by D from
the interest payable to C in respect of the past loss

represented by that same head of compensation,
and (2) that damages for services in the nature of
care and domestic services gratuitously rendered to
C fell within “compensation for cost of care incurred
during the relevant period” in Sched. 2 so as to allow
D to set off the benefits repaid against that compen-
sation—held, dismissing C’s appeal, (1) the interest
was a payment made “in consequence” of an acci-
dent, injury or disease within s. 1.1(a) and constitut-
ed “compensation for earnings lost” within Sched. 2,
(2) the set off of the care benefits should be permit-
ted otherwise there would be a double recovery from
the same source      

■ HAMPTON v. MINNS, The Times, March 27, 2001 (Mr
Kevin Garnett Q.C.)
Limitation Act 1980, s. 10, Civil Liability
(Contribution) Act 1978, s. 1—C and D becoming
joint guarantors in favour of bank to secure indebt-
edness of their company—company wound up and C
settling debt with bank—C bringing proceedings
against D for contribution to the amount so paid—
held, giving judgment for C, the guarantee created,
not an action in damages, but an action in debt, (2)
consequently, C’s claim was not against a person
“liable in respect of any damage” within s. 1, and (3)
therefore, the special two year limitation period
imposed by s. 10 on claims for contribution within s.
1 did not apply (see Civil Procedure 2000’ Vol. 2’
paras. 8-15 & 9B-288)

■ HURST v. BENNETT [2001] EWCA Civ 182, February
16, 2001, CA, unrep. (Peter Gibson & Arden L.JJ. and
Sir Christopher Staughton)
Insolvency Rules 1986, r. 6.5(4)—Practice Direction
(Insolvency Proceedings) para. 12—following disso-
lution of partnership of which they (B) and others
including H were members, B holding former part-
nership property (a lease) in trust—B entitled to be
indemnified for rent and outgoings—before partner-
ship accounts finalised, as trustees, B serving statu-
tory demand on H for debt based on his unpaid con-
tribution to the indemnity—H contending that, if an
account were taken, he would be entitled to receive
a substantial payment—on this basis, H applying
under r. 6.5(4) to set demand aside on ground of
equalising cross-claim—judge dismissing applica-
tion—held, dismissing H’s appeal, (1) in the
absence of an account, there was no evidence of a
genuine triable issue sufficient to justify setting the
demand aside, (2) (per Peter Gibson & Arden L.JJ.)
there was no mutuality because the demand was
based on a debt to which B alone were entitled
whereas H’s proposed cross-claim would be against
all the partners jointly (see Civil Procedure Autumn
2000, Vol. 1, para. B1-012)

■ KILLICK v. PRICEWATERHOUSECOOPER, October
11, 2000, unrep. (Ferris J.)
CPR rr. 31.17 & 31.22, Companies Act 1985, s. 459—
under articles of company, shares of deceased share-
holder purchased by company at valuation given by
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accountants (D)—deceased’s personal representa-
tive (C), on grounds that shares were valued on
wrong basis and that D were improperly influenced
by directors of company, (1) presenting s. 459 peti-
tion against company, and (2) bringing claim against
D for negligence—D giving disclosure in the claim—
petition struck out, but C given permission to appeal
—pending the appeal, in the claim C applying under
r. 31.22(1)(b) for permission to use in the petition
proceedings documents disclosed by D—held,
granting the application to a limited extent, (1) the
conflicting public interests which have to be bal-
anced (doing justice between the parties and pro-
tecting confidential information) in considering the
use that may be made of documents disclosed under
compulsion, are exactly the same now as they were
when Riddick v. Thames Board Mills [1977] 1 Q.B. 881,
CA, was decided, (2) the position has not been
altered by the incorporation in r. 31.22 of the former
implied undertaking, (3) in the circumstances of this
case, in considering whether permission should be
granted under r. 31.22 (subsequent use of disclosed
documents), it was appropriate to note the scope of
r. 31.17 (order for disclosure against a person not a
party) (see Civil Procedure Autumn 2000, Vol. 1,
para. 31.22.1)

■ MARSH v. FRANCHAY HEALTHCARE N.H.S. TRUST,
The Times, March 13, 2001 (Curtis J.)
CPR rr. 1.1 & 36.6(5)—D offering to settle C’s claim
by making Pt. 36 payment under r. 36.6—subse-
quently, D applying to court under r.36.6(5) for per-
mission to withdraw payment—held, (1) the applica-
tion should not be decided on the basis of the RSC
Ord. 22, r. 1(3) authorities, (2) the court should
adopt a flexible approach in the light of the overrid-
ing objective, (3) in the circumstances it would be
just to refuse the application (see Civil Procedure
Autumn 2000, Vol. 1, para. 36.6.2)

■ PELLING v. TIMES NEWSPAPERS LTD., June 29,
2000, unrep. (Eady J.)
CPR rr. 3.4(2) & 24.2, Defamation Act 1996, s. 14—C
bringing claim against D alleging that he was
libelled by their account of court proceedings in
which he was a party—on D’s application to strike
out and/or for summary judgment, held, granting D
summary judgment, (1) claims to be tried by jury are
not excluded from the operation of r. 24.2, (2) no
fair-minded and reasonable jury properly directed
could come to the conclusion that the report was
other than substantially fair and accurate (see Civil
Procedure Autumn 2000, Vol. 1, para. 24.2.4 ref’d to,
see also para. 24.3.2)

■ REGENCY ROLLS LTD. v. CARNALL, October 16,
2000, CA, unrep. (Simon Brown, Rix & Arden L.JJ.)
CPR r. 39.3—company (C) and director bringing
claim against D for damages and injunctions, includ-
ing injunction restraining D from holding himself
out as a director of C—trial of preliminary issues
commenced during three days in October 1998 and
completed on a day in March 1999—D failing to

attend adjourned hearing in March—judge deter-
mining preliminary issues in favour of C and, on
ground that D’s non-attendance was an abuse of
process, ordering D to pay indemnity costs—over
four weeks later, D applying under r. 39.3 for judg-
ment to be set aside—judge accepting that D was
indisposed on the occasion of his absence but refus-
ing application and ordering D to make interim pay-
ment on account of the costs of the application and
of the costs of the trial of the preliminary issues—C
conceding that D’s appeal against the interim costs
order should be allowed—on D’s appeal against the
judge’s refusal to set aside the judgment, held (1) D
had a good reason for not attending trial (r.
39.3(5)(b)), but (2) his version of events was inher-
ently incapable of belief and could not be described
as having a reasonable prospect of success within r.
39.3(5)(c), and (3) he had not acted promptly as
required by r. 39.3(5)(a)—observations on meaning
of “acted promptly” (see Civil Procedure Autumn
2000, Vol. 1, para. 39.3.7 ref’d to)

■ SPECIALIST GROUP INTERNATIONAL LTD. v.
DEAKIN, May 22, 2000, unrep. (Rimer J.)
CPR r. 3.4(2)(b), Pt. 24—D bringing “loans action”
against X (the corporate embodiment of C) and
“shareholder action” against C—first action settled
and consent order made—before second action
tried, X bringing “bonuses action” against D, alleging
point of law that might have provided X with a com-
plete defence to the “loans action”—D applying
under r. 3.4(2)(b) to strike out “bonuses action”
and/or under Pt. 24 for summary judgment—held,
dismissing the applications, (1) D was not prevented
by cause of action estoppel or issue estoppel from
pursuing the claim, (2) X’s wish to pursue the claim
involved no unfair hounding of D with successive
claims or otherwise amounted to an abuse of
process (see Civil Procedure Autumn 2000, Vol. 1,
para. 3.4.3, and Vol. 2, paras 9A-160 & 9A-168)

■ WHITE SEA & ONEGA SHIPPING CO. v. INTERNA-
TIONAL TRANSPORT WORKERS FEDERATION,
March 7, 2001, CA, unrep. (Brooke L.J.)
CPR r. 25.13—shipping company (C) incorporated in
Russia bringing claim against labour organisation
(D) - C’s ships routinely found in ports of Brussels
and Lugano Convention countries—C applying for
interim injunction against D in relation to their
activities in Denmark—judge holding that proceed-
ings should be stayed because Denmark was the
convenient forum and refusing application—judge
granting permission to appeal—D applying to single
lord justice for order for security of costs for the
appeal—held, (1) the negative conditions in r.
25.13(2) restricting the jurisdiction of the Court, are
to be interpreted in the light of the history of the
rule, (2) r. 25.13 is drafted in a manner designed to
overcome the discriminatory effect of the rule it
replaced (RSC Ord. 23, r. 1), (3) as so interpreted, the
Court had jurisdiction to make an order requiring C
to provide security because C was not a national of
or resident in a Convention country, (4) D did not
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carry the burden of proving that C “was not a body
against whom a claim can be enforced” under the
Conventions, however, (5) in the circumstances, it
would not be just to make an order (see Civil
Procedure Autumn 2000, Vol. 1, paras 1.3.9 &
25.13.3)

■ BLOOD TESTS (EVIDENCE OF PATERNITY)
(AMENDMENT) REGULATIONS 2001 (S.I. 2001 No.
773)
CPR Sched. 1 RSC Ord. 112 & Sched. 2 CCR Ord. 47,
Family Law Reform Act 1969, s. 22—amend Blood
Tests (Evidence of Paternity) Regulations 1971 to
give effect to amendments made to Family Law
Reform Act 1969 Pt. III by Family Law Reform Act
1987 and Child Support, Pensions and Social
Security Act 2000—permits blood tests to be used to
determine paternity in civil proceedings—make it
possible for samples to be taken of bodily tissue and
bodily fluid other than blood and for scientific tests
to be used to establish parentage—provide that
tests are to be carried out by an accredited body
rather than a named individual—reflect courts’ new
jurisdiction to order that a sample be taken from a
person under 16 without consent of person with care
and control—in force April 1, 2001 (see Civil
Procedure Autumn 2000, Vol. 1, paras sc112.6.13 &
cc47.0.2) 

■ COMMUNITY LEGAL SERVICE (COSTS) (AMEND-
MENT) REGULATIONS 2001 (S.I. 2001 No. 822)
Access to Justice Act 1999, ss. 11 & 22—amend Pt. II
of Community Legal Service (Costs) Regulations
2000 (S.I. 2000 No. 441)—clarifies effect of reg. 9
(procedure for quantifying a costs order against a
funded party)—inserts new provisions enabling
court to order a funded party to pay an amount on
account of costs, before the court has finally deter-
mined the amount of costs which he should have to
pay—in force April 2, 2001

■ COMMUNITY LEGAL SERVICE (COST PROTECTION)
(AMENDMENT) REGULATIONS 2001 (S.I. 2001 No.
823)
Access to Justice Act 1999, s. 11—amend
Community Legal Service (Cost Protection)
Regulations 2000 (S.I. 2000 No. 824)—in particular,
inserts in reg. 5 new provision specifying, in relation
to different types of proceedings, which court, tri-
bunal or person may make costs orders against
LSC—in force April 2, 2001

■ COMMUNITY LEGAL SERVICE (FINANCIAL)
(AMENDMENT) REGULATIONS 2001 (S.I. 2001 No.
950)
Access to Justice Act 1999, ss. 7 & 10—amend Legal
Services Commission (Financial) Regulations 2000—
increase (in line with uprating of social security ben-
efits) income limits for the purposes of determining

eligibility for services provided by the LSC as part of
the Community Legal Service—in force April 9, 2001

■ COMMUNITY LEGAL SERVICE (FUNDING) (AMEND-
MENT) ORDER 2001 (S.I. 2001 No. 831)
Access to Justice Act 1999, s. 6(4)—amends
Community Legal Service (Funding) Order 2000 (S.I.
2000 No. 627)—amends maximum figures for remu-
neration, which are set out in the respective Parts of
the Schedule to the Order, payable under contracts
for certain types of work—in force April 2, 2001

■ COURT FUNDS (AMENDMENT) RULES 2001 (S.I.
2001 No. 703)
Administration of Justice Act 1982, s. 38(7)—
amend Court Funds Rules 1987—amend the defin-
ition of the Court Funds Office as a consequence
of the transfer of the Court Funds Office from the
Public Trust Office to the Court Service—in force
April 1, 2001 (see Civil Procedure 2000, Vol. 2,
para. 6A-18)

■ COURT OF PROTECTION RULES 2001 (S.I. No. 824)
Mental Health Act 1983, ss. 106, 107 and 108,
Trustee Act 1925, s. 54—replace the Court of
Protection Rules 1994—provide that applications
are to be made to the Court of Protection whereas
the previous rules provided for a division of func-
tions between the Court and the Public Trustee—
other principal changes provide (1) that the Court
should review a patient’s case from time to time
where a medical certificate provided to it has
expressed an opinion that there is a possibility of
recovery, (2) that the Court may direct the times at
which the administration fee may be payable, (3)
that receivership fees become payable on the
appointment of an officer of the Court as receiver for
a patient—in force April 1, 2001 (see Civil Procedure
2000, Vol. 2, para. 6B-321)

■ COURT OF PROTECTION (ENDURING POWERS OF
ATTORNEY) RULES 2001 (S.I. 2001 No. 825)
Enduring Powers of Attorney Act 1985—replace
Court of Protection (Enduring Powers of Attorney)
Rules 1994—supplement Court of Protection Rules
2001 (S.I. 2001 No. 824) and regulate procedure in
respect of applications under the 1985 Act—princi-
pal change is to provide that applications are to be
made to the Court whereas the previous rules pro-
vided for the division of functions between the court
and the Public Trustee—in force April 1, 2001 (see
Civil Procedure 2000, Vol. 2, para. 6B-412)

■ LEGAL ADVICE AND ASSISTANCE (AMENDMENT
NO. 2) REGULATIONS 2001 (S.I. 2001 No. 829)
Legal Aid Act 1988, ss. 34 & 43—amend Legal Advice
and Assistance Regulations 1989 (S.I. 1989 No. 340)
as they continue to apply to legal advice and assis-
tance provided under Legal Aid Act 1988 Pt. III (now
repealed subject to savings)—principally alter rates
of remuneration paid to suppliers with a General
Civil Contract with the LSC for certain kinds of
work—in force April 1 and 2, 2001

Statutory Instruments
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In Burstein v. Times Newspapers Ltd. [2001] 1 W.L.R. 579,
CA, a newspaper (D), in its defence to a claim for libel
brought by C based on an article published by D,
pleaded fair comment. D applied for summary disposal
of the claim under section 8 of the Defamation Act
1996. The judge ruled (1) that the words complained of
were libellous of C and that no reasonable jury proper-
ly directed could conclude that they were not, and (2)
that summary judgment under section 8 was not
appropriate because summary relief might not ade-
quately compensate C. Following a trial before a jury,
the judge ordered that judgment be entered for C in
the sum of £8,000.

Before trial the judge had also ordered (1) that C’s
defence of fair comment should be struck out, and (2)
that facts pleaded in support of that defence should
be struck out. The judge’s reason for the second of
these orders was that the facts pleaded, which related
to C’s conduct, were not admissible in mitigation of
damages. After trial, C appealed. One of the grounds
for appeal was that the judge erred in ruling that the
evidence as to C’s conduct was inadmissible. C con-
tended that the evidence, though not justifying the
allegations made in the article (and of which C com-
plained), was of conduct inextricably bound up with
those allegations. C argued that, in the absence of
that evidence, the jury assessed the damages in blink-
ers, and that, had such evidence been admitted, the
jury’s award would in all probability have been signifi-
cantly lower. 

The general rule is that, in civil proceedings, evidence
as to the character of a litigant is not admissible to
sustain the cause of action or to defeat a recovery. It is
based on considerations of relevance (as the famous
American dictum has it “a very bad man may have a
very righteous cause”). It is a very general, general rule.
Much judicial effort has gone into defining, explaining
and justifying exceptions to it. Where it is settled that,
exceptionally, evidence as to the character (especially
bad character) of a litigant is admissible, then there is
the further question whether it is confined to evidence
of general reputation or may extend to evidence of spe-
cific acts. Again the concern is relevance  (“character
grows out of special acts, but is not proved by them”)
overlaid with case management concerns (admissibili-
ty “would give rise to interminable issues which would
have but a very remote bearing on the question in dis-
pute”). For obvious reasons, many of the authorities on
exceptions to the general and their extent sound in the
law of defamation.

As is explained in Cross & Tapper on Evidence (9th ed.
1999) (at p 329) a claimant’s character may be directly
in issue on the question of liability in an action for

defamation where justification is pleaded and the
question whether specific acts, rumours or reputation
can be received will depend on the pleadings in the
particular case (Maisel v. Financial Times (1915) 84 L.J.K.B.
2145). The claimant’s character is also relevant to the
amount of damages recoverable by him in proceedings
for defamation. On the matter of evidence of “specific
acts” in defamation, the leading authority is Plato Films
Ltd. v. Speidel [1961] A.C. 1090, H.L., a case in which the
House of Lords approved Scott v. Sampson (1882) 8 Q.B.D.
491, D.C., where it was decided that evidence which
might be adduced in mitigation of damages for
defamation must be confined to the plaintiff’s reputa-
tion and might not consist of rumours or testimony
concerning specific acts.

In the instant case, the judge’s ruling that the evi-
dence of C’s conduct was inadmissible was based on
the Scott v. Sampson line of authority, in particular, on
Pamplin v. Express Newspapers [1988] 1 W.L.R. 116, CA..On
the appeal, after reviewing these authorities, May L.J.
(with whom Aldous L.J. and Sir Christopher Slade
agreed) said that the rule excluding evidence of par-
ticular facts and circumstances tending to show the
disposition of the claimant does not extend to
exclude “particular facts directly relevant to the con-
text in which a defamatory publication came to be
made” or, to put the point more briefly, it does not
exclude “evidence of directly relevant background
context”. The Court held that some of the issues
struck out by the judge, and the evidence relating to
them ruled inadmissible, fell into this “background
context” category. Sir Christopher Slade said that this
was a case where, on the facts pleaded, the claimant
had deliberately sought for himself a particular kind
of reputation. To preclude the jury from knowledge of
specific facts relevant to that reputation was to com-
pel them to look at the case in blinkers when they
came to assess damages. To this extent the judge had
erred. However, the Court was not persuaded that,
had D’s evidence as to the background facts been
admitted, the jury’s award would have been less than
£8,000.

In coming to his conclusions, May L.J. said, although
questions relating to admissibility of evidence may
raise issues properly characterised as issues of law, the
authorities show that the admissibility or otherwise of
evidence of reputation in reduction of libel damages is
heavily affected, if not determined, by questions of
procedural fairness and case management. His lord-
ship added that it is in accordance with the overriding
objective that evidence should be properly confined,
both in its subject matter and its duration, to that
which is directly relevant to the subject matter of the
publication. Case management includes confining
issues and controlling the evidence, including, where
appropriate, excluding evidence that would otherwise
be admissible.

Evidence mitigating libel damages

I N DETAIL
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In Mutch v. Allen, January 2, 2001, CA, unrep., the facts
were that a car driven by D was involved in an accident
in which C, who was a passenger in the back seat of D’s
car, was thrown out and seriously injured. C brought a
claim for personal injuries against D. D alleged contrib-
utory negligence, on the ground that C was not wearing
a seat belt fitted in back seat of the vehicle (a failure
which, nowadays, can have the effect of reducing dam-
ages by as much as 50%). The report of C’s principal
medical expert (X) noted C’s failure in this respect but
said nothing of the consequences of it. D’s solicitors,
taking advantage of CPR r. 35.6 (Written questions to
experts), wrote to X asking him to clarify his report in
this respect. In particular D inquired whether, in X’s
opinion, the severity of C’s orthopaedic injuries would
have been reduced materially, if not prevented alto-
gether, had he been wearing a seat belt. In accordance
with Practice Direction (Experts and Assessors) para.
4.2, D sent a copy of this letter to C’s solicitors. They
objected to the questions and instructed X not to reply
to them at this stage.

At a subsequent case management conference before a
district judge, D’s solicitors pursued the point and
sought a specific direction in relation to their ques-
tions to X. The district judge gave various directions as
to the expert evidence in the case, including a direction
to the effect that any written questions which either
party might wish to serve on his opponent’s experts
should be served, and answers delivered, according to
a timetable. In addition the district judge directed that
the parties should be debarred from calling any expert
evidence unless it was served by September 8, 2000.
After these directions were given, D wrote to C’s solici-
tors asking them to arrange for X to give the clarifica-
tion requested in their earlier letter to him. C’s solici-
tors made the necessary arrangements and provided X
with some further documentation requested by him.
After satisfying himself that C had indeed not been
wearing a seat belt, in a letter to D written in
November 2000, X answered D’s questions saying that,
had C been restrained by an effective seat belt, his
injuries would have been much less severe. By opera-
tion of r. 35.6(3), X’s answers were to be treated as part
of his report. 

However, later on, at a pre-trial review before a judge
held in December 2000, the judge ruled that the
answers given by X in this letter should not be admit-
ted in evidence at the trial. The judge said that D’s writ-
ten questions to X were not, within the meaning of r.
35.6(2)(c), “for the purpose only of clarification” of X’s
report. He added that “the claimant does not have to
prove the defendant’s case”. The judge refused leave to
appeal. D applied to the Court of Appeal for permis-
sion to appeal. The Court (Simon Brown and Longmore
L.JJ.) granted permission and allowed the appeal.

Simon Brown L.J. noted that the district judge’s order

precluded the parties from calling any medical evi-
dence not served by September 8, 2000. Therefore, the
effect of the judge’s order was to deny D, not merely
X’s expert opinion on the point put to him, but also
precluded D from adducing any medical evidence what-
ever on the point. His lordship explained that,
although r. 35.6(2)(c) states that written questions to
experts must be “for the purpose only of clarification”
of the expert’s report, this restriction need not apply
where the court gives permission or the other party
agrees. In this case, the district judge gave directions
as to the putting of the questions and, in the event,
they were administered with the cooperation of C’s
solicitors.

Simon Brown L.J. said the most fundamental difficulty
with the judge’s approach was that it overlooked the
essential reform sought to be achieved by the rules in
Pt. 35 of the CPR. This new regime is designed to
ensure that experts no longer serve the exclusive inter-
ests of those who retain them, “but rather contribute to
a just disposal of disputes by making their expertise
available to all”.

On the appeal, counsel for C argued that the admitting
in evidence of X’s answers to D’s questions would be
unfair to C. In rejecting this argument Simon Brown L.J.
referred to Civil Procedure Autumn 2000, Vol. 1, para.
35.7.3 where it is explained that, where parties give
instructions to a joint expert and one of the parties is
unhappy with aspects of the report produced, that
party may be permitted by the court to instruct another
expert for a further report (see Daniels v. Walker [2000] 1
W.L.R. 1382, CA). In this case, although X was not a
joint expert, the aspects of X’s report to which C
objected, came into being as a result of questions put
to X by D. His lordship said that, in these circum-
stances also (whether the questions were put by agree-
ment or on the basis of an order of the court) a party
might seek the permission of the court to instruct a fur-
ther expert. Therefore, in this case, it would be appro-
priate for X to be called to give oral evidence at the
trial on the issue of causation and for each side to be
permitted to cross-examine him. In anticipation of this,
before trial it would be open to C (and also to D) to
consider whether he ought to be seeking permission
from the court to obtain further expert evidence on
which to challenge X’s evidence on that issue.

In Kranidiotes v. Paschali [2001] EWCA Civ 357, March 8,
2001, CA, unrep., C brought a minority shareholder peti-
tion against D and against a company, seeking relief
under the Companies Act 1985, s. 459. At a directions
hearing a consent order was made which required D to
purchase C’s shares “at a price equal to the market
value” as at a particular date. So the key question was
the value to be put on the shares. C and D differed in
their estimates. C said they were worth £100,000 or
more; D said that £15,000 was a more realistic price.

Proportionate expert valuation of shares

Written questions to experts on contrib-
utory negligence
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The parties could not agree as to how the appropriate
market value was to be arrived at. The petition was
restored to the judge. The judge ordered that a joint
expert, agreed by the parties, should be appointed
(under r. 35.7) to prepare a report on the market value
of the shares “consistent with an overall fee of
£10,000”. The order further said that the expert should
be instructed that the method and basis of valuation
to be used should be “entirely in your sole discretion”.
The parties agreed to appoint X (a firm of accountants)
as the joint expert. After considering the parties’ sub-
missions, X advised that, if they were to adopt the
approach to valuation which they believed appropriate
in the light of those submissions, the cost of producing
a report would far exceed £10,000 and was likely to be
in the vicinity of £75,000.

At this stage, the matter came back to the judge for fur-
ther directions. After hearing submissions, the judge
concluded that the approach suggested by X was not
consistent with the spirit of the order made previously,
and that the best course was to dispense with their ser-
vices and to use “a cheaper expert”. The judge said he
had to consider what directions he should give “in
order to achieve a fair result between the parties, bear-
ing in mind that the cost of the joint expert must be
proportionate to the issues in dispute” (see r. 1.1(2()c)).
The judge said that he had been informed (by whom is
not clear) that another firm of accountants (Y) had been
approached and had advised that a full audit for the
required period could be provided at a cost of between
£20,000 and £25,000. The judge directed that Y should
be appointed as the joint expert with an initial budget
of £10,000, to enable them to report to the court when
they were in a position to indicate “how much, if any,
over £10,000 they would need to be paid to achieve

what, in their view, would be a satisfactory result”.

D appealed against this direction. The Court of Appeal
dismissed the appeal. D’s first point was that the judge
had failed to consider whether there was a binding
agreement between the parties in the terms of the con-
sent order to use X as their joint expert and whether
the method X proposed to adopt was within the terms
of that agreement. In rejecting this submission,
Aldous L.J. (with whom Laws L.J. agreed) said that, in
the end, it would be for the trial judge to decide what
the market value was and not for the expert. The direc-
tion complained of by D was not in furtherance of the
consent order. Its purpose was to enable the trial judge
to decide what was the appropriate market value with
evidence “obtained as cheaply as possible”.

D’s second point was that the direction did not
ensure that the case was dealt with fairly (see r.
1.1(2)(d)). Aldous L.J. said that the judge made it
clear that he expected a “proportionate investigation
of the facts” which would, together with the submis-
sions of the parties, help him to produce a reasoned
judgment on the issue of the market value of the
shares. He had to make a case management decision.
He could have decided to go ahead with the X
approach, or to give directions to X for another
approach, or to appoint another expert who would
charge less. He chose the last course. The short ques-
tion for the Court of Appeal was whether the judge’s
case management direction was “wrong” within CPR r.
52.11(3)(a). The Court held that the direction was not
wrong in this sense (see Tanfern Ltd. v. Cameron-MacDonald
[2000] 1 W.L.R. 1311, CA). The judge had a discretion
to direct as he did and, in exercising it, he did not
exceed “the generous ambit within which reasonable
disagreement is possible”.
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CPR UPDATE

In CP News 03/2001 it was mentioned that Practice
Direction (Directors Disqualification Proceedings) (see
Civil Procedure Autumn 2000, Vol. 1, para. B2-001, p.
1560) has been significantly amended. This Practice
Direction was re-issued in HMSO Civil Procedure
Update 22, February 2001.

The Practice Direction applies to proceedings
described as “disqualification proceedings” (paras
1.1(5) & 1.3). These proceedings are of two varieties
(para. 1.3). First there are applications for the making
of disqualification orders (para. 1.1(6)). These applica-
tions may be made under ss. 2(2)(a), 3, 4, 7(1) and 8 of
the 1986 Act and are known as “disqualification appli-
cations” (para. 1.3(1)). Secondly, there are applications
for other orders, in particular (a) under s. 7(2) or s. 7(4)
of the Act, (b) under s. 12(2) or s. 17 of the Act and for
an order permitting a person to act notwithstanding a
disqualification order which was made under any
statutory predecessor of the Act, and (c) for a court
order made on an application under CPR Part 23 in the
course of any of the proceedings referred to above; for
ease of exposition, these applications could be called
“other order applications”.

As a result of the recent amendments to the Practice
Direction, disqualification proceedings now include
“any application for a court order made under the Act
to the extent provided for by subordinate legislation”
(see para. 1.3(5)). Subordinate legislation providing for
applications under the 1986 Act, both “disqualification
applications” and (what could be called) “other order
applications”, is found in the Insolvent Partnerships
Order 1994 (S.I. 1994 No. 2421) (as amended) and the
Limited Liability Partnerships Regulations 2001.

In addition, disqualification proceedings now include
“any section 8A application” (see para. 1.3(6)).
Recently, section 8A was inserted in the 1986 Act by
the Insolvency Act 2000 as part of a package of amend-
ments to the Act (see ss. 5 & 6) brought into force on
April 6, 2001, and designed to improve the efficiency
and effectiveness of the procedure for the disqualifica-
tion of unfit directors by giving a statutory basis for
procedures for the summary disposal of proceedings
on undertakings, a procedure that had developed infor-
mally (see In re Carecraft Construction Co. Ltd [1994] 1
W.L.R. 172) but required strengthening by legislation
(see judge’s comments in In re Blackspur Plc. [1997] 1
W.L.R. 710). In particular, s. 1A was inserted in the Act
for the purpose of expressly enabling the Secretary of
State, in the circumstances specified in s. 7 and s. 8 (as
amended), to accept a “disqualification undertaking”,
that is to say an undertaking by any person that, for a
period specified in the undertaking, the person (a) will
not be a director of a company, act as receiver of a
company’s property or in any way, whether directly or
indirectly, be concerned or take part in the promotion,

formation or management of a company unless (in
each case) he has the leave of a court, and (b) will not
act as an insolvency practitioner. Section 8A states
that the court may, on the application of a person who
is subject to a disqualification undertaking (a) reduce
the period for which the undertaking is to be in force,
or (b) provide for it to cease to be in force (a “section
8A application” is defined accordingly in para. 1.1(11)
of the Practice Direction). On the hearing of such an
application, the Secretary of State shall appear and call
the attention of the court to any matters which seem to
him to be relevant, and may himself give evidence or
call witnesses. An application under s. 8A would not be
an application for a disqualification order and there-
fore would not be described as a “disqualification
application” (see paras 1.1(6) & 1.3(1)).

In the Practice Direction, provisions relating to dis-
qualification applications (which are to be made by
claim form) are found in Pt. Two (paras 4.1 to 16.1). In
this Part significant changes are made to the para-
graphs dealing with case management. Para. 1.3 is
omitted and paras 11.4 to 11.8 are re-numbered as
paras 11.3 to 11.7. Para. 11.7 (as re-numbered) is recast
and now reads as follows:

“11.6 At the hearing of the PTR, the registrar may give
any further directions as appropriate and, where the
application is to be heard in the Royal Courts of Justice
in London, unless the trial date has already been fixed,
may direct the parties (by Counsel’s clerks if applica-
ble), to attend the Register at a specified time and
place in order solely to fix a trial date. The court will
give notice of the date fixed for the trial to the parties.”

Para. 16.1 is redrafted for the purpose of bringing the
paragraph into line with s. 1(2) of the 1986 Act (as
amended by the Insolvency Act 2000 s. 5) and now pro-
vides as follows:

“16.1 Unless the court otherwise orders, the period of
disqualification imposed by a disqualification order
shall begin at the end of the period of 21 days begin-
ning with the date of the order.”

Before leaving Pt. Two of the Practice Direction it may
be noted that in footnote 5 (para 4.2) (which unneces-
sarily repeats the second sentence in fn 1) “Insolvency”
should read “Insolvent”. In para. 4.2 and para. 6.1 and
elsewhere “sections” should be “section”. In para. 11.4
“CPR Part 29: the Multi Trackas” should read “CPR Part
29 (The Multi-Track) as”. In para. 11.6, presumably
“Register” should be “Registrar”. In para. 12.4, “(12.1)-
(12.3’ should read “12.1 to 12.3”.

Provisions relating to applications made under s. 7(2)
or s. 7(4) of the Act (which are made by application
notice) are found in Pt. Three (paras 17.1 to 19.2). No
changes of significance are made to this Part.

Provisions relating to applications made under s. 12(2)
or s. 17 of the Act and any application for permission
to act notwithstanding a disqualification order which
was made under any statutory predecessor of the Act

Directors Disqualification Proceedings
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are found in Pt. Four (paras 20.1 to 23.1). Depending
on the circumstances, such an application is to be
commenced by claim form or by application notice
(see para. 20.2). In this Part a new paragraph, para.
21.2, is inserted and provides as follows:

“21.2  Every application notice by which an application
for permission to act is made and all affidavits, notices
and other documents in the application shall be enti-
tled in the same manner as the heading of the claim
form in the existing disqualification application.”

The Insolvency Act 2000 (Commencement No. 1 and
Transitional Provisions) Order 2001 (S.I. 2001 No. 766)
art. 3(2) provides that, where a person subject to a dis-
qualification order has applied for leave of the court
under s. 17 before April 2, 2001, the amendments made
to s. 17 by the 2000 Act shall not apply.

Para. 1.3(4) states that the Practice Direction applies to
proceedings in the form of any application for a court
order made by application notice under CPR Part 23 “in
the course of any of the proceedings set out in sub-
paras (1) or (3) above”. This includes proceedings
brought by disqualification applications as defined and
applications under s. 7(2) or 7(4) of the Act and under
s. 12(2) or 17 of the Act. However, in terms it does not
include disqualification proceedings of the variety now
referred to in sub-paras (5) and (6) of para. 1.3; that is
to say, any application for a court order made under
the Act to the extent provided for by subordinate legis-
lation, or any s. 8A application. It is likely that this
result was not intended and that new sub-paras (5)
and (6) in para. 1.3 should have been inserted before
sub-para. (4). (The problem can be solved in part by
construing sub-paras (1) to (3) as including applica-
tions of the type referred to in sub-para (5)).

Provisions relating to applications made by application
notice under CPR Pt. 23 in the course of proceedings
are found in Pt. Five (paras 24.1 to 26.2) of the Practice
Direction. No changes of significance are made to this
Part.

Provisions relating to s. 8A applications have now been

inserted in the Practice Direction and are found in Pt.
Seven (paras 28.1 to 34). These additions are substan-
tial and deal with a wide range of matters of procedure
and practice, including the claim form, acknowledg-
ment of service, evidence, hearings and case manage-
ment, trial, and costs. Pt. Seven is headed
“Disqualification Undertakings” but after para. 28.2
there is another long and incomplete heading which
appears to have been inserted by mistake. In this new
Part, spelling mistakes abound. Corrections are
required in para. 28.1 (“receiver”), para. 30.6 (“responsi-
bility”), para. 30.8 (“acknowledgment”), para. 31.1(1)
(“practice”), para. 32.4 (“receiving”), para. 34.1(4) (“cor-
respondence”), para. 34.4(1) (“delivered”), and in foot-
note 38 (para 34.4) (“trial”). In para 34.4, “34.1-34.3”
should read “34.1 to 34.3”. A full-stop should be insert-
ed at the end of para 32.1.

Mention should be made of Pt. Six to the Practice
Direction. This Part is headed “Disqualification pro-
ceedings other than in the Royal Courts of Justice” and
consists of one paragraph, para. 27.1. Formerly, this
paragraph applied only where “a disqualification appli-
cation” was made by a claim form issued other than in
the Royal Courts of Justice. The paragraph is now
extended so as to apply also where “a section 8A appli-
cation” is made by a claim form issued other than in
the Royal Courts of Justice. That extension was neces-
sary because a s. 8A application is not a disqualifica-
tion application. No express reference has to be made
in para. 27.1 to any application for a disqualification
order made under the Act “to the extent provided for
by subordinate legislation” (see para. 1.3(5)) because
such an application would be “a disqualification appli-
cation” as defined in para. 1.1(6).

Some minor changes are made to the forms annexed
to the Practice Direction.

Curiously, throughout the Practice Direction (as re-
published in the HMSO Update 22, February 2001), in
several paragraphs references to other paragraph num-
bers are put in round brackets (see paras 1.1(5), 6.1,
7.2, 8.1, 8.3, 9.7, 12.4, 12.6, 13.3, 13.5 & 24.1).  

10
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