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■ KESSLAR v. MOORE & TIBBITS [2004]
EWCA Civ 1551, November 3, 2004, CA
(Buxton, Sedley & Latham L.JJ.)

CPR r.19.5(3)(a) , Sched. 1 RSC Ord. 81, r.1,
Limitation Act 1980 s.35(6)—solicitor partnership (X)
acting for purchaser (C) of property—subsequently, X
acquired by another partnership (D), but none of part-
ners in X becoming partners in D—C complaining to
D about negligent handling of the property purchase,
and D referring matter to their insurers—shor tly
before expiry of limitation period, C commencing pro-
ceedings against D for professional negligence—after
expiry of that period, D disputing that C had a cause of
action against them—C then applying to have X substi-
tuted for D as defendants under s.35(6) and
r.19.5(3(a)—district judge dismissing application and C's
appealed dismissed by county court judge—held, allow-
ing C's appeal, C always intended to sue X and D were
named in the claim form in mistake for X—Horne-
Roberts v. SmithKline Beecham [2001] EWCA Civ 2006,
[2002] 1 W.L.R. 1662, CA ref'd to (see Civil Procedure
2004 Vol. 1 paras 19.5.1 & sc81.4.1, and Vol. 2 para. 8-
86)

■ DEG-DEUTSCHE INVESTITIONS-UND
ENTWICKLUNGSGESELLSCHAFT MBH
v. KOSHY [2004] EWHC 2896 (Ch), January 7,
2005 (Hart J.)

CPR rr. 3.1(7), 25.3 & 40.12—in proceedings com-
menced in 1996, claimant (C) obtaining freezing order
against defendant (D)—D applying to set order aside
on ground of material non-disclosure by C—procedur-
al judge's order (1) dismissing C's application, and (2)
ordering D to pay C's costs in any event, entered in
March 1998 (before CPR in effect)—at trial of action in
2001, judge dismissing C's claim—on basis that certain
findings of trial judge revealed that (contrary to the
findings of procedural judge) there had been material
non-disclosure by C in their application for the freezing
order, D appealing to Court of Appeal - following dis-
missal of this appeal, by which time March 1998 costs
order against D amounting to £360,000, D applying to
High Court for order setting aside the March 1998
order—on preliminary issues, held, (1) the court (a)
had no inherent jurisdiction to make the order sought
on D's application, and (b) had no jurisdiction under
r.3.1(7), as that rule did not apply to orders made
before the CPR came into effect, (2) as a result of the
proceedings in the Court of Appeal, it would be an
abuse of process to allow C's application to proceed
(see Civil Procedure 2004 Vol. 1 paras 3.1.9, 40.9.1 &
40.9.2)

■ AKRAM v.ADAM [2004] EWCA Civ 1601, The
Times, December 29, 2004, CA (Brooke, Jonathan
Parker & Keene L.JJ.)

CPR rr.1.1, 6.5(6), 13.3 & 39.3(5), Human Rights
Act 1998 Sched. 1 Pt I art. 6—landlord (C) bringing
fresh possession proceedings against protected tenant
(D)—C serving claim form by first class post, sent to
D's usual or last known address within r.6.5(6), being
the address of the tenanted premises—D, who was not
represented, not acknowledging service—in absence of
D, court making order for possession—after execution
of warrant, D applying successfully for order to be set
aside on ground that he had not received notice of the
proceedings—on C's appeal, county court judge finding
that D had no defence and upholding order for posses-
sion—held, dismissing D's appeal, (1) where an unrep-
resented defendant claims he received no notice of
proceedings, the court has a discretion, but not the
duty, to set aside the judgment against him, (2) r.6.5 was
drafted with the intention of overcoming known diffi-
culties in the previous rules as to service, and is to be
interpreted without reference to earlier case law, (3)
the rules, by permitting service by post on an individual
at his usual or last known address, and allowing such
service to stand as good service unless it is known
before a default judgment is entered that that method
of service was ineffective, complies with the fair trial
guarantees of art.6—Cranfield v. Bridgegrove Ltd. [2003]
EWCA Civ 656, [2003] 1 W.L.R. 2441, CA, Hackney
LBC v. Driscoll [2003] EWCA Civ 1037, [2003] 1 W.L.R.
2602, ref'd to (see Civil Procedure 2004 Vol. 1 paras
6.5.3, 13.3.1 & 39.3.7)

■ CAPITAL BANK PLC. v. STICKLAND
[2004] EWCA Civ 1677, December 10, 2004, CA,
unrep. (Mance, Keene & Longmore L.JJ.)

CPR rr.1.1, 36.5, 36.12, 36.19(2) & 36.21—mort-
gagee bank (C) bringing claim alleging defendant (D)
interfered with their right to possession of vessel—C
making Pt 36 offer to settle case—time for acceptance
within r.36.12 expiring on July 1, 2003—at start of trial
in February 27, judge dismissing D's application under
r.36.5(6)(b)(ii) (which was opposed by C) for permis-
sion to accept that offer—judge proceeding to hear
case and giving judgment for C in sum exceeding C's
offer—judge also ordering D to pay C's costs after July
1 on indemnity basis with interest at 10 per cent over
base—held, (1) it is not illogical to allow a claimant to
retain the benefit of an existing Pt 36 offer while refus-
ing a defendant permission to accept it late, therefore
(2) there is no justification for requiring a claimant to
withdraw or reduce his offer as a condition of his
opposing a defendant's application for late acceptance,
(3) the court's discretion under r.36.5(6)(b)(ii) should
be as wide as possible so as to advance the overriding
objective, (4) a change of circumstance may be the■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■
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most important factor to take into account, (5) the
judge was entitled to take into account (a) the lateness
of D's application and his pre-trial conduct, and (b) that
the application was made so late in the day that the
court's normal wish to encourage settlement (so that
other litigants can have their cases more speedily decid-
ed) had been effectively discounted, (6) the order as to
interest on costs was not unjust within r.36.21(4)—rel-
evance of pre-CPR authorities referred to—judge
refusing to recuse himself on basis of bias created by his
knowledge of payment in—Cumper v. Pothecary [1941]
2 K.B. 58, CA, Garner v. Cleggs [1983] 1 W.L.R. 862, CA,
Black v. Doncaster MBC [1999] 1 W.L.R. 53, CA, Flynn v.
Scougall (Practice Note) [2004] EWCA Civ 873, [2004]
1 W.L.R. 3069, CA (see Civil Procedure 2004 Vol. 1, paras
1.3.7, 1.3.9, 2.3.1, 36.5.1, 36.13.1, 36.13.2, 36.19.1,
36.21.1, 36.21.2, and Vol. 2, para. 9A-44.1)

■ COTTRELL v. GENERAL COLOGNE RE
UK LIMITED [2004] EWHC 2402 (Comm),
October 20, 2004, unrep. (Morison J.)

CPR rr. 3.1(2)(a), 3.8, 33.2(4)(a) & 33.4(1) Civil
Evidence Act 1995 s.2— Lloyd's syndicate (C) bring-
ing contract claim against reinsurance company (D)—
claim involving allegations of misrepresentation and
non-disclosure—one allegation relating to what was
said at meeting between parties attended by persons
(W1 and W2) representing D—in exchange of wit-
ness statements by particular date in accordance with
case management directions, D including statement of
W1 but not of W2—subsequently, after the date for
exchange, D serving on C two witness statements of
W2 (now no longer employed by D)—in course of
trial, D applying for extension of time for giving notice
under r.33.2 of intention to rely on W2's statements
as hearsay evidence, as W2 abroad and (for genuine
personal and business reasons) not available to attend
trial—held, refusing application (1) a party intending
to rely on hearsay evidence must comply with r.33.2,
(2) therefore he must serve notice no later than the
latest date for ser ving witness statements
(r.33.2(4)(a)), (3) although s.2(4) provides that failure
to comply with rules of cour t does not affect the
admissibility of hearsay evidence, the court has a dis-
cretion to refuse to admit hearsay evidence where
there is a failure to comply with r.33.2(4)(a)), (4) as no
sanction for breach of r.33.2(4)(a) is provided for by
the rule, rr.3.8 and 3.9 do not apply, (5) the court has
a general discretion to extend time for giving notice
under r.33.2 (r. 3.1(2)(a)), (6) receiving W2's hearsay
statements in evidence would unfairly prejudice C as
they had been deprived of the opportunity to make
an application under r.33.4 to have W2 called for
cross-examination simply because D chose not (a) to
take a statement from W2 initially, (b) to exchange it
with their other statements, and (c) to serve their
hearsay notice in time if minded to do so (see Civil
Procedure 2004 Vol. 1 paras 3.8.1, 33.2.3 & 33.4.1, and
Vol. 2 para. 9B-272)

■ R. (on the application of MATHIALAGAN)
v. SOUTHWARK LBC [2004] EWCA Civ
1689,The Times, December 21, 2004, CA (Waller
& Carnwath L.JJ. and Sir William Aldous)

CPR r. 39.3, Magistrates Courts Act 1980 s.142—on
application of local authority (D), magistrates' court
making liability orders against property owner (C) for
non-payment of domestic rates—orders made in
absence of C and his legal advisers—High Court judge
refusing C's application to quash decision—held, dis-
missing C's appeal, (1) the power given in s.142 to re-
hear a case applied to the magistrates' court's criminal
jurisdiction, (2) certain authorities recognised a power
to re-hear at common law and without statutory
power being invoked, (3) but no general power exists
at common law for a magistrates' court to reopen and
re-hear a civil case—observations on contrast between
s.142 and r.39.3 in this respect—Liverpool City Council v.
Pleroma Distribution Ltd., The Times, November 21, 2002,
R. v. Secretary of State for the Home Department, Ex p.
Al-Mehdawi [1990] 1 A.C. 876, H.L., ref'd to (see Civil
Procedure 2004Vol. 1 para. 39.3.1)

■ SHAH v. IMMIGRATION APPEAL TRI-
BUNAL [2004] EWCA Civ 1665, The Times,
December 9, 2004, CA (Ward, Sedley &
Carnwath L.JJ.)

CPR rr. 54.22 & 11(4)—adjudicator in Scotland
rejecting asylum seeker's (C) claim—both Immigration
Appeal Tribunal and judge refusing C permission to
apply for judicial review of this decision—C making
renewed application for such permission to Court of
Appeal—on this appeal, for first time Secretary of
State (D) challenging jurisdiction of High Court and
Court of Appeal in this matter—in refusing C permis-
sion to apply for judicial review, held, (1) the procedure
for disputing jurisdiction is laid down in CPR Pt 11, (2)
D had not complied with r.11(4) and it was too late to
dispute jurisdiction on the appeal, (3) on a timely appli-
cation under r.11(1) in a case such as this, jurisdiction
would be determined in accordance with the decision
of the Cour t in R. (Majead) v. Immigration Appeal
Tribunal, [2003] EWCA Civ 615, The Times, April 24,
2003, CA (see Civil Procedure 2004 Vol. 1 paras 11.1.1
& 54.22.1)

■ READ v. EDMED, The Times, December 13,
2004 (Bell J.)

CPR rr. 36.21 & 44.3—claimant (C) bringing claim
for personal injuries arising out of road accident—liabil-
ity issue ordered to be tried as preliminary issue—C
making Pt 36 offer to settle this issue on 50:50 basis—
offer not accepted by D—at trial, judge holding that C
equally responsible for accident and should recover 50
per cent of her damages—C applying for order for
costs giving her (1) costs on standard basis up to time
for acceptance of the offer, and (2) on an indemnity
basis thereafter—held, where, in a relatively uncompli-
cated claim for damages for personal injury and conse-
quential loss, the claimant (1) made a valid Pt 36 offer,
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or other admissible offer, to settle an issue of liability,
and (2) the court gave judgment for that amount, the
claimant should be entitled to the benefit of an award
of indemnity costs from the time of the expiry of the
offer, just as would if r.36.21 had applied to the mat-
ter—judge recalling judgment under Pittalis v. Sherefettin
[1986] Q.B. 868, CA, jurisdiction (see Civil Procedure
2004Vol. 1 paras 36.21.1, 40.2.1)

■ S. (A CHILD) (CONTACT DISPUTE:
COMMITTAL), RE [2004] EWCA Civ 1790,
The Times, December 9, 2004, CA (Thorpe,Arden
& Neuberger L.JJ.)

CPR Sched. 2, CCR Ord. 29, r. 1—mother (D)
ordered to permit between child of the family (X) and
X's father (C)—D failing to comply with order—C
applying for D's committal for contempt for failing to
comply with order—county court judge, granting appli-
cation, committing D to prison, suspended for seven
days on condition that D comply with the contact
order—C applying for interim residence order in his
favour during any period when D was in prison for
breach of the contempt order—this latter application
stayed pending D's appeal to the Cour t of Appeal
against the contempt order—held, dismissing appeal,
(1) faced with the persistent defiance of D, the judge
had no realistic option other than to commit D for
contempt, (2) committal is justified as a means of
enforcing the rule of law and as a last resort to ensure
compliance with court orders (see Civil Procedure 2004
Vol. 1 paras 52.1.1 & cc29.1.4)

■ TAIN INVESTMENTS LIMITED v. LOX-
LEYS [2004] EWHC 2708 (Ch), July 22, 2004,
unrep. (Blackburne J.)

CPR rr.35.1 & 35.4, Practice Direction (The Multi-
Track) para. 5.1(4)—purchasers (C) of property bring-
ing claim for professional negligence against solicitors
(D) acting for them on sale—C alleging that particular
clause in transfer was highly unusual and that D did not
advise them properly about it—at case management
conference, master refusing C's application for permis-
sion to call a solicitor expert to give evidence on unusu-
al nature of clause—C granted permission to appeal on
condition that C obtain draft repor t from such an
expert—C obtaining such report from experienced
conveyancing solicitor—held, dismissing C's appeal, (1)
the point at issue was whether the proposed inclusion
of the clause was something which D ought to have
brought to C's attention, (2) the fact that a conveyancer
may have regarded the clause as unusual or abnormal
would not of itself be important—judge approving mas-
ter's observation that the court resists the introduction
of expert evidence from solicitors in relation to transac-
tions except where the transaction in question is one
which is likely to be entirely outside the sphere of
knowledge of the judge and where the court would be
assisted by the production of expert evidence—X. v.
Woolcombe Yonge [2001] Lloyd's Rep. P.N. 274, ref'd to
(see Civil Procedure 2004Vol. 1 paras 35.4.1 & 29PD.5)

■ WOOD v. CHIEF CONSTABLE OF WEST
MIDLANDS POLICE [2004] EWCA Civ 1638,
The Times, December 13, 2004, CA (May, Dyson &
Wall L.JJ.)

CPR r. 17.4, Limitation Act 1980 s.32A—claimant (C)
bringing claim for libel—claim tried by judge and jury—
during trial, after the defendant (D) had closed his case
and given all his evidence, because he had failed to
establish publication, C applying to amend case to add a
claim in slander—application made after end of rele-
vant limitation period—judge granting application—
judge granting application and jury awarding C dam-
ages—held, dismissing D's appeal, (1) the judge had to
decide whether it was equitable in all the circum-
stances, in particular those stated in s.32A(2), to allow
the slander action to proceed and to permit the very
late amendment to C's statement of case, (2) it was
relevant, although not determinative that the condition
in r.17.4(2) was fulfilled (see Civil Procedure 2004 Vol. 1
para. 17.4.4, and Vol. 2 para. 8-66)

■ PRACTICE DIRECTION (PERIODICAL
PAYMENTS UNDER THE DAMAGES ACT
1996) TSO CPR Update 37 (December 17,
2004)

CPR Pt. 41, Damages Act 1996 s.2—supplements
Section II of Pt 41 (as inser ted by Civil Procedure
(Amendment No. 3) Rules 2004)—factors to be taken
into account when making a periodical payments award
under s.2—matters to be specified in an order (includ-
ing ensuring continuity of payment)—assignment or
charge by beneficiary of order—settlement (including
child or patient settlement)—Practice Direction
(Structured Settlements) is revoked —in force on date
of entry into force of Courts Act 2003 s.100 (Periodical
payments) (see Civil Procedure 2004 Vol. 1 paras
40CPD.1 & 41PD.7)   

■ CIVIL PROCEDURE (AMENDMENT NO.
3) RULES 2004 (S.I. 2004 No. 3129)

CPR Pts 36 & 41—insert Section II in Pt 41 to make
provision about the exercise of cour t's jurisdiction
under Damages Act 1996 s.2 to order periodical pay-
ments where award of damages for pecuniary loss
made in personal injur y action—amend Pt 36 to
ensure that scheme for offers to settle and payments
into court can work in cases in which periodical pay-
ments may be awarded—in force on date of entry into
effect of Courts Act 2003 s.100 (Periodical payments)
(see Civil Procedure 2004Vol. 1 paras 36.2.2 & 41.3.3)
■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■
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■ CIVIL PROCEEDINGS FEES ORDER 2004
(S.I. 2004 No. 3121)

Courts Act 2003 ss.92 & 108(6), Insolvency Act 1986
ss.414 & 415—replaces Supreme Court Fees Order
1999 and County Court Fees Order 1999—fees to be
taken listed in Sched. 1—Table of Comparison sets out
where fees have been increased or new fees intro-
duced—see also Courts Act 2003 (Commencement
No. 8, Savings and Consequential Provisions) Order
2004 (S.I. 2004 No. 3123) art. 3 & Sched. Pt 1—in force
January 4, 2005 (see Civil Procedure 2004 Vol. 2 paras
10-1 & 10-13)

■ COURTS ACT 2003 (COMMENCEMENT
NO. 8, SAVINGS AND CONSEQUENTIAL
PROVISIONS) ORDER 2004 (S.I. 2004 No.
3123)

Courts Act 2003—brings into force on January 4, 2005,
s.92 (Fees)—repeals Supreme Court Act 1981 s.130
(Fees to be taken in Supreme Court) and County Courts
Act 1984 s.128 (Fees)—amends s.147(1) of 1984 Act —
revokes Supreme Court Fees Order 1999 and County
Court Fees Order 1999, except as to (1) any fee or
other sum due under, or (2) refund of fees due or
payable, or (3) any reduction or remission of fees, under
such Orders before January 4, 2005 (see Civil Procedure
2004Vol. 2 paras 9A-429, 9A-760, 10-1 & 10-13)
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Substituting new party where mistake
Sub-section (6)(a) of s.35 of the Limitation Act 1980, and the rules of court authorised by that section, CPR
r.19.5(3)(a), continue to cause trouble. The Court of Appeal wrestled with these provisions in Kesslar v. Moore &
Tibbits [2004] EWCA Civ 1551, November 3, 2004, C.A., and earlier in Parsons v. George [2004] EWCA Civ 912,
[2004] 1 W.L.R. 3264, C.A. In both cases it was said that the law is as stated in Horne-Roberts v. SmithKline Beecham
plc. [2001] EWCA Civ 2006, [2002] 1 W.L.R. 1662, C.A., so it is important that what was said in that case is prop-
erly understood.

How does the trouble arise? The main problem is this. Let us imagine that, in January, a claimant (C) brings a claim
against a defendant (D), and then, in October, C decides to bring in those proceedings what s.35 calls a "new
claim", and that claim involves "the substitution of a new party". Section 35(1) states that in these circumstances the
new claim against the new party (X) shall be deemed to be a separate action and to have been commenced, not
in October when the joinder is made, but "on the same date as the original action", that is to say, in January.This is
an example of the operation of the doctrine of "reference back", and it avoids a lot of procedural problems.

Now let is imagine further that by the time October rolled around, X had a limitation defence which had accrued
to him in May. In English law, such a defence does to extinguish C's cause of action against X, but merely operates
as a procedural bar.

What is X going to say to C? He is going to say: "your proceedings against me must be stayed because I have a lim-
itation defence.What is D going to say to X? He is going to say: "that doesn't matter because, by operation of the
doctrine of reference back (which I have suddenly learned to know and love) my claim against you is deemed to
have been commenced in January, and at that date, time had not run in your favour".

If X then investigates the matter more thoroughly he will discover that s.35 has anticipated his difficulty and throws
him a life-line. Section 35(5)(a) states that the court may not permit the substitution of him as a new party unless
the substitution "is necessary for the determination of the original claim".

The policy consideration underlying this provision is a recognition of the fact that limitation defences are not to be
lightly brushed aside and that the doctrine of reference back (whatever its merits in other respects) can operate
unfairly where a party has an accrued limitation defence.

So the next question is: when may it be said that is "necessary" for the determination of the original claim? Section
35(6) states that in the case of a new claim involving a new party (such as our friend X) the substitution shall not
be regarded as necessary unless one of the two conditions stated in that sub-section are fulfilled.

The condition mentioned in subs. (6)(a), and repeated (in slightly different terms) in r.19.5(3)(a), is that the new
party is substituted for a party "whose name was given in any claim made in the original action in mistake for the
new party's name". In r.19.5(3)(a) it is said that the court has to be satisfied that the new party is to be substituted
"for a party who was named in the claim form in mistake for the new party".

Whenever issues of mistake arise in the law (whether in contract, tort or crime), the law flounders. Mistake in this
context is no exception.The case law, both pre- and post-CPR is extensive and difficult to understand.The prob-
lem is that logic offers no single answer, and fairness considerations can offer many.

What is involved here is not simply a case management exercise. It is submitted that the problem cannot be
approached on the basis that it is just a matter of interpreting r.19.5(3(a) in the light of the overriding objective,
and dredging around in r.1.1 for some element that supports the desired result (and studiously ignoring others).

And it is not a matter of simply taking into account the kind of considerations that may be relevant when the court
is only considering some routine procedural matter such as whether time should be extended for exchanging wit-
ness statements, or whether a late amendment to pleadings should be permitted (perhaps involving the addition of
a further claim involving the same parties), or whether escape from a procedural sanction should be allowed.

Here we are concerned with the question whether an accrued limitation defence should be stifled on the basis of
a necessary condition imposed not by rule but by statute and of which the court must be satisfied. Further, the
court should not imagine that it is simply exercising some broadly based "toss of the coin" discretion. However, if
the court decides that the necessary mistake condition is satisfied, it may decide that, in the exercise of a residual
discretion, the substitution should nevertheless not be permitted.

As indicated above, recent decisions suggest that the definitive ruling on mistake in this context is to be found in
the Horne-Roberts case, where the Court of Appeal applied the approach adopted by the Court in the pre-CPR
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case of The Sardinia Sulcis [1991] 1 Lloyd's Rep. 201, C.A.What does the Horne-Roberts case say? It is submitted
that the points to be derived from the case are these:

(1) r.19.5(3)(a) (and s.35(6)) allows more than the mere correction of the name of a party as it is, after all, a provi-
sion that allows the substitution of a new party for the original named party;

(2) in one sense, a claimant always intends to sue the person who is liable for the wrong that he has suffered; but
the test cannot be that he has made a mistake which may be corrected where he sues another person, other-
wise leave to substitute would always be granted;

(3) so there must be a test that includes, but is broader than, mere correction of name but narrower than substi-
tution of the person intended to be sued for the person actually sued;

(4) the test is: is it possible to identify the intended defendant "by reference to a description more or less specific
to the particular case"?; if it is, it is a mistake of the type covered by s.35(6)(a) as implemented by r.19.5(3)(a);

(5) thus, if the claimant gets the right description but the wrong name for his intended defendant, there is unlikely
to be any doubt as to the identity of the person intended to be sued; but if he gets the wrong description, it
will be otherwise;

(6) this test might allow the substitution of a new defendant, unconnected with the original defendant and
unaware of the claim until after the expiry of a relevant limitation period; but any potential injustice can be
avoided by the exercise of the court’s discretion under s.35.

The Court of Appeal applied this "identification by description" test in Parsons v. George, op. cit. (where the pre- and
post-CPR authorities are extensively reviewed and explained by Dyson L.J. at paras 8 to 20), and in Kesslar v. Moore
& Tibbits, op. cit.. In the latter case, Buxton L.J. noted that a striking feature of the test is that it permits, subject to
the court's discretion, the substitution of a completely new defendant who had no connection with the party origi-
nally impleaded. It is submitted that, in doing so, his lordship identified the nub of the problem.There is a world of
difference between, for example, the situation where party X is a holding company for D or an assignee of D's
rights and liabilities and was aware of the original claim, and where X has no connection with D at all and had no
knowledge of the original claim. But these are extremes; the hard cases fall in between.

In conclusion, it may be noted that cases in which, though a party was mis-named, his identity was made clear by
reference to a description which is specific to the particular case, and which therefore may be regarded as exam-
ples of the application of the test stated by the Court of Appeal in the Horne-Roberts case are:

Mitchell v. Harris Engineering Co. Ltd. [1967] 2 Q.B. 703, C.A. (claimant's employers)

Rodriguez v. R.J. Parker (Male) [1967] 1 Q.B. 116 (driver of a particular car)

Evans Construction Co. Ltd. v. Charrington & Co. Ltd. [1983] Q.B. 810, C.A. (competent landlord)

Thistle Hotels Ltd. v. Sir Robert McAlpine & Sons Ltd., The Times, April 11, 1989, C.A. (proprietor of an hotel)

The Sardinia Sulcis [1991] 1 Lloyd's Rep. 201, C.A. (merger of companies)

Crook v.Aaron Dale Construction and Roofing Ltd. [1997] P.I.Q.R. P36, C.A. (claimant's employer)

Horne-Roberts v. SmithKline Beecham plc. [2001] EWCA Civ 2006, [2002] 1 W.L.R. 1662, C.A. (manufacturers of a
specifically identified batch of vaccine)

Parsons v. George [2004] EWCA Civ 912, [2004] 1 W.L.R. 3264, C.A. (competent landlord)

Kesslar v. Moore & Tibbits [2004] EWCA Civ 1551, November 3, 2004, C.A., unrep. (professional advisers)

Revoking pre-trial order
In DEG-Deutsche Investitions und Entwicklungsgesellschaft mbh v. Koshy [2004] EWHC 2896 (Ch),The Times, January
7, 2005, the facts were, that as long ago as November 1996, the claimant (C) applied ex parte and obtained a
freezing order against the defendant (D). At the substantive hearing, that order was continued by consent with a
right reserved to D to apply to discharge it without showing any change of circumstances. C's claim was for an
account of profits and involved allegations of a dishonest breach of trust and the misapplication of company assets.

In the following month D exercised his reserved right and applied to have the freezing order set aside on the
ground of material non-disclosure by C. In 1997, after a 12 day hearing a judge dismissed that application and
ordered D to pay C's costs of the application in any event. D did not appeal against that decision.The order was
not perfected until March 1998. The costs order remained unsatisfied, and by the end of 2004 with interest
amounted to £360,000.
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At the trial of the action in 2001, the judge dismissed C's claim ([2002] 1 B.C.L.C. 478). The freezing order was
accordingly discharged and D was given liberty to apply for an inquiry on C's cross-undertaking as to damages.
After the trial, D was granted permission to appeal against the freezing order. D contended that certain findings
made by the trial judge revealed that (contrary to the finding of the judge in 1997) there had been material non-
disclosure by C in their application for the freezing order. D's aim in making the appeal was to secure the cancella-
tion of the costs order attached to the March 1998 order, or at least the substitution of a costs order more
favourable to him.

At the outset of the appeal, the Court of Appeal offered D the opportunity to elect either to continue with the
appeal or to have the issue of material non-disclosure remitted to a Chancery judge for determination. He chose
to continue with the appeal. In the event, the Court dismissed the appeal ([2003] EWCA Civ 1718, November 24,
2003, unrep.).

In dismissing the appeal the Court said that, if the exercise of discretion is to be reviewed in circumstances of
alleged material non-disclosure with a view to making a different order as to costs, it can only be fairly and satisfac-
torily done by an application at first instance, in which the issues of fact are defined and on which evidence can be
adduced by both sides as to the circumstances in which the orders were made, including the orders for costs.

Undeterred by the lack of success of his appeal, D then issued an application in the Chancery Division to set aside
the freezing order. A judge ordered that two preliminary issues be determined: (1) whether the court had jurisdic-
tion to make the order sought on D's application, and (2) whether D was entitled to relief he sought as a result of
his election before the Court of Appeal on July 2002.

These issues fell to be determined by Hart J. At the hearing D appeared in person. His lordship held against D on
both issues. In relation to the second the judge said it would be an abuse to grant D the relief he sought because
before the Court of Appeal he was given the opportunity "to litigate the exact issue which he now seeks to raise
by this application in a manner which was not discernibly different from the manner in which (if it is permitted to
proceed) it will now be determined" (para. 31).

In relation to the first issue, Hart J. considered whether the court had an inherent jurisdiction to revoke the freez-
ing order. His lordship reviewed the authorities and said (para. 10 et seq.) that it is well established that, subject to a
limited number of exceptions (or apparent exceptions), none of which applied in this case, a court of first instance
has no power to review, revoke or vary an order made by another first instance court.

Hart J. then considered whether the court had jurisdiction under CPR r.3.1(7). That rule states that "a power
of the court under these Rules to make an order includes a power to vary or revoke the order". His lordship
held that, if it were the case that the court had jurisdiction under this provision, it did not assist D because it
did not apply to the freezing order in this case because it did not apply to orders made before the CPR came
into effect. His lordship said (para. 19) that "the order" in r.3.1(7) must mean an order which he court has
power to make "under these Rules" and not "an order of the type which might have been made under these
Rules".

It may be commented that the confusion surrounding r.3.1(7) is unfortunate. Hart J. referred to a conflict in the
few first instance cases decided since the CPR came into effect and appears to have approached the matter on the
assumption that the rule marked a significant change in the law. However, it is submitted that it is very doubtful
whether it was ever intended to modify the general rule that, subject to limited exceptions, a court of first instance
has no power to review, revoke or vary an order made by another first instance court (see White Book commen-
tary paras 3.1.9, 40.9.1 & 40.9.2).

It would seem that the better view is that the rule is an attempt to simplify the rules of court by bringing into one
place various provisions that existed in the former RSC and CCR and which gave the court powers to vary and
revoke orders in certain circumstances. Certainly, as was said by Waller L.J. in SCT Finance Ltd v. Bolton, [2002]
EWCA Civ 56, [2003] 3 All E.R. 434, C.A., the rule should not be construed as conferring a power allowing any
court at any time "simply to reverse itself if it happens to change its mind".

It may be commented that the source of the confusion is the fact that the CPR adopts far too wide a view of what
is meant by case management, drawing in virtually all of the powers that the court may exercise at the pre-trial
stage, including powers in relation to interim remedies. There is every reason for giving the court the power to
vary or revoke pre-trial orders in the circumstances in which they had such powers under the former rules and for
the purpose of exercising those powers introduced by the CPR that enable the court to maintain court control
over case progress. But there was no need to go further than that.
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Various amendments have been made to the CPR by
the Civil Procedure (Amendment No. 3) Rules 2004
(S.I. 2004 No. 3129).
As the Explanatory Note to this statutory instrument
indicates, a new Section II is inserted in CPR Pt. 41 to
make provision about the exercise of the court's pow-
ers under the Damages Act 1996 s.2(1) (as inserted by
the Courts Act 2003 s.100).
Under that section, a court, when awarding damages
for pecuniary future loss in respect of personal injury,
may order that the damages are wholly or partly to
take the form of periodical payments (instead of the
form of a lump sum), and may do so whether the par-
ties consent or not. Amendments are also made to
CPR Pt 36 to ensure that the scheme for offers to set-
tle and payments into court can work in cases in which
periodical payments may be awarded.The amendments
to Pt 36 are set out below. Paragraph and page refer-
ences are to Vol. 1 of the White Book 2004.
These amendments come into force on the day of
entr y into force of the Cour ts Act 2003 s.100
(Periodical payments).

para. 36.0.1, p.922

After r.36.2, insert:
"36.2A Personal injury claims for future pecuniary loss
para. 36.2A"

para. 36.2.2, p.926

After this commentary paragraph, insert new r.36.2A as
follows:

"Personal injury claims for future pecuniary loss
36.2A-(1) This rule applies to a claim for damages for
personal injury which is or includes a claim for future
pecuniary loss.
(2) An offer to settle such a claim will not have the
consequences set out in this Part unless it is made by
way of a Part 36 offer under this rule and where such
an offer is or includes an offer to pay the whole or part
of any damages in the form of a lump sum, it will not
have the consequences set out in this Part unless a Part
36 payment of the amount of the lump sum offer is
also made.
(3) Where both a Part 36 offer and a Part 36 payment
are made under this rule -

(a) the offer must include details of the payment,
and

(b) rules 36 11(1) and (2) and 36 13(1) and (2)
apply as if there were only a Part 36 offer.

(4) A Part 36 offer to which this rule applies may con-

tain an offer to pay, or an offer to accept -
(a) the whole or part of the damages for future

pecuniary loss in the form of—
(i) either a lump sum or periodical payments, or
(ii) both a lump sum and periodical payments,

(b) the whole or part of any other damages in the
form of a lump sum.

(5) A Part 36 offer to which this rule applies—
(a) must state the amount of any offer to pay the

whole or part of any damages in the form of 
a lump sum;

(b) may state what part of the offer relates to
damages for future pecuniary loss to be
accepted in the form of a lump sum;

(c) may state, where part of the offer relates to
other damages to be accepted in the form of 
a lump sum, what amounts are attributable to 
those other damages;

(d) must state what part of the offer relates to
damages for future pecuniary loss to be paid 
or accepted in the form of periodical pay-
ments and must specify—

(i) the amount and duration of the periodical
payments,
(ii) the amount of any payments for substantial
capital purchases and when they are to be
made, and
(iii) that each amount is to vary by reference to
the retail prices index (or to some other named
index, or that it is not to vary by reference to
any index); and

(e) must state either that any damages which take
the form of periodical payments will be fund-
ed in a way which ensures that the continuity 
of payment is reasonably secure in accordance
with section 2(4) of the Damages Act 1996 or
how such damages are to be paid and how
the continuity of their payment is to be 
secured.

(6) Where a Part 36 payment includes a lump sum for
damages for future pecuniary loss, the Part 36 payment
notice may state the amount of that lump sum.
(7) Where the defendant makes a Par t 36 offer to
which this rule applies and which offers to pay damages
in the form of both a lump sum and periodical pay-
ments, the claimant may only give notice of acceptance
of the offer as a whole."

para. 36.3, p.926

In r.36.3(1), after "rules" insert "36.2A(2),"

para. 36.4, p.926

In paras (2)(a), (3)(b) and (4) of r.36.4, after "Part 36 pay-
ment" insert "or Part 36 offer made under rule 36.2A"

AMENDMENTS TO RULES
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In para. (3) of r.36.4, after "Part 36 payment notice"
insert "or Part 36 offer made under rule 36.2A"

In para. (3) of r.36.4, after "the Part 36 offer", in both
places insert "made under this rule"

para. 36.10, p. 931

In para. (3) of r.36.10, for "If the offeror" subject "Subject
to paragraph (3A), if the offeror"

After para. (3) of r.36.10, insert new para (3A) as fol-
lows:
"(3A) In a claim to which rule 36.2A applies, if the offer-
or is a defendant who wishes to offer to pay the whole
or part of any damages in the form of a lump sum—

(a) he must make a Part 36 payment within 14
days of service of the claim form; and

(b) the amount of the payment must be not less
than the lump sum offered before proceed-
ings began."

In para. (4)(b) of r.36.10, after "paragraph (3)" insert "or
(3A)"

para. 36.20, p.937

In para. (1)(a) of r.36.20, delete "or" and in para. (1)(b)
after "offer" insert "; or" then add new sub-para. (c) as
follows:
"(c) in a claim to which rule 36.2A applies, fails to
obtain a judgment which is more advantageous than
the Part 36 offer made under that rule."  

para. 36.21, p.937
In para (1) of r.36.21, after "Par t 36 offer" inser t
"(including a Part 36 offer made under rule 36.2A)"

para. 36.23, pp.939 and 940
In para. (4) of r.36.23, for "rule 36.20" substitute "rule
36.20(1)(a)"

After para. (4) of r. 36.23, insert:
"(4A) For the purposes of rule 36.20(1)(c), where the
court is determining whether the claimant has failed to
obtain a judgment which is more advantageous than
the Part 36 offer made under rule 36.2A, the amount
of any lump sum paid into court which it takes into
account is to be the amount of the gross sum specified
in the Part 36 payment notice."

para. 41.0.1, p.1031

In heading to Pt 41, delete "Provisional"  

para. 41.1, p.1031

Before r.41.1 insert new heading:
"I. Proceedings to which section 32A of the Supreme
Court Act 1981 or section 50 of the County Courts
Act 1984 applies"

In para. (1) of r.41.1, for "This Part" substitute "This
Section of this Part"

In para. (2) of r.41.1, for "Part" substitute "Section"

para. 41.3.3, p.1033

After this commentary paragraph, insert new Section II
for Pt 41 as follows:

"II. Periodical payments under the Damages Act 1996

Scope and interpretation
41.4-(1) This Section of this Part contains rules about
the exercise of the court's powers under section 2(1)
of the 1996 Act to order that all or part of an award of
damages in respect of personal injury is to take the
form of periodical payments.
(2) In this Section—

(a) "the 1996 Act" means the Damages Act 1996;
(b) "damages" means damages for future pecu-

niary loss; and
(c) "periodical payments" means periodical pay-

ments under section 2(1) of the 1996 Act.

Statement of case
41.5-(1) In a claim for damages for personal injury, each
party in its statement of case may state whether it con-
siders periodical payments or a lump sum is the more
appropriate form for all or part of an award of dam-
ages and where such statement is given must provide
relevant par ticulars of the circumstances which are
relied on.
(2) Where a statement under paragraph (1) is not
given, the court may order a party to make such a
statement.
(3) Where the court considers that a statement of case
contains insufficient particulars under paragraph (1), the
court may order a party to provide such further partic-
ulars as it considers appropriate.

Court's indication to parties
41.6. The court shall consider and indicate to the par-
ties as soon as practicablewhether periodical payments
or a lump sum is likely to be the more appropriate
form for all or part of an award of damages.

Factors to be taken into account
41.7.When considering—

(a) its indication as to whether periodical pay-
ments or a lump sum is likely to be the more 
appropriate form for all or part of an award of
damages under rule 41.6; or

(b) whether to make an order under section
2(1)(a) of the 1996 Act,

the court shall have regard to all the circumstances of
the case and in particular the form of award which best
meets the claimant's needs, having regard to the factors
set out in the practice direction.

The award
41.8-(1) Where the court awards damages in the form
of periodical payments, the order must specify—

CIVIL PROCEDURE NEWS © Sweet & Maxwell Ltd 2005 ISSUE 01/05  JANUARY 17, 2005

1010



(a) the annual amount awarded, how each pay-
ment is to be made during the year and at
what intervals;

(b) the amount awarded for future—
(i) loss of earnings and other income; and
(ii) care and medical costs and other recurring
or capital costs;

(c) that the claimant's annual future pecuniary
losses, as assessed by the court, are to be paid 
for the duration of the claimant's life, or such 
other period as the court orders; and

(d) that the amount of the payments shall vary
annually by reference to the retail prices index,
unless the court orders otherwise under sec-
tion 2(9) of the 1996 Act

(2) Where the court orders that any part of the award
shall continue after the claimant's death, for the benefit
of the claimant's dependants, the order must also speci-
fy the relevant amount and duration of the payments
and how each payment is to be made during the year
and at what intervals.
(3) Where an amount awarded under paragraph (1)(b)
is to increase or decrease on a certain date, the order
must also specify—

(a) the date on which the increase or decrease
will take effect; and

(b) the amount of the increase or decrease at cur-
rent value.

(4) Where damages for substantial capital purchases are
awarded under paragraph (1)(b)(ii), the order must
also specify—

(a) the amount of the payments at current value;
(b) when the payments are to be made; and
(c) that the amount of the payments shall be

adjusted by reference to the retail prices
index, unless the court orders otherwise
under section 2(9) of the 1996 Act.

Continuity of payment
41.9-(1) An order for periodical payments shall specify
that the payments must be funded in accordance with
section 2(4) of the 1996 Act, unless the court orders
an alternative method of funding.
(2) Before ordering an alterative method of funding, the
court must be satisfied that—

(a) the continuity of payment under the order is 
reasonably secure; and

(b) the criteria set out in the practice direction
are met.

(3) An order under paragraph (2) must specify the
alternative method of funding.

Assignment or charge
41.10 Where the court under section 2(6)(a) of the
1996 Act is satisfied that special circumstances make an
assignment or charge of periodical payments necessary,
it shall, in deciding whether or not to approve the
assignment or charge, also have regard to the factors
set out in the practice direction."

TSO CPR Update 37 (December 17, 2004) amends
Practice Direction (Children and Patients), Practice
Direction (The Multi-Track), Practice Direction (Offers
to Settle and Payments Into Court), Practice Direction
(Appeals), and Practice Direction (Applications under
the Companies Act 1985, etc.).
The details of these changes are set out below.
References are to paragraphs and pages in Vols 1 and 2
of the White Book 2004 and in the Second
Supplement as indicated.
In addition TSO CPR Update 37 adds Practice
Direction (Periodical Payments Under the Damages Act
1996), supplementing new rules in Pt 21, and as a con-
sequence, revokes Practice Direction (Structured
Settlements), which previously supplemented Pt 40.

para. 21PD.6, pp.478 to 479

At end of heading before para. 6.1, add "prior to the
start of proceedings"

In sub-para. (3) of para. 6.1, insert at beginning "subject
to paragraph 6.4"

In para. 6.3, after sub-para. (2) add new sub-para. as fol-
lows:
"(3) A copy or record of any financial advice must also
be supplied to the court."
For para. 6.4, substitute:
"6.4 Where in any personal injury case a claim for dam-
ages for future pecuniary loss is settled, the provisions
in paragraphs 6.4A and 6.4B must in addition be com-
plied with."

After para. 6.4, insert paras 6.4A and 6.4B as follows:
"6.4A The court must be satisfied that the parties have
considered whether the damages should wholly or
partly take the form of periodical payments.
6.4B Where the settlement includes provision for peri-
odical payments, the claim must—

(1) set out the terms of the settlement or com-
promise; or

(2) have attached to it a draft consent order,
which must satisfy the requirements of rules 41.8 and

41.9 as appropriate."
In para. 6.5, delete the first bracketed cross-reference.

After para. 6.5, insert new paras 6.6 to 6.9 as follows:
"Settlement or compromise by or on behalf of a child
or patient after proceedings have been commenced
6.6 Where in any personal injury case a claim for dam-
ages for future pecuniary loss, by or on behalf of a child
or patient, is dealt with by agreement after proceedings

PRACTICE DIRECTION (CHILDREN AND
PATIENTS)

AMENDMENTS TO PRACTICE
DIRECTIONS
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have been commenced, an application should be made
for the court's approval of the agreement.
6.7 The court must be satisfied that the parties have
considered whether the damages should wholly of
partly take the form of periodical payments.
6.8 Where the settlement includes provision for periodi-
cal payments, an application under paragraph 6.6 must—

(1) set out the terms of the settlement or com-
promise; or

(2) have attached to it a draft consent order,
which must include the requirements of rules 

41,9 and 41.9 as appropriate.
6.9The court must be supplied with—

(1) an opinion on the merits of the settlement or
compromise given by counsel or solicitor act-
ing for the child or patient, except in very clear
cases; and

(2) a copy or record of any financial advice."

para. 29PD.3A, p.696

In heading before para. 3A, for "structured settlement"
substitute "periodical payments".

For text of para. 3A substitute:
"3A Attention is drawn to Practice Direction 41B sup-
plementing Part 41 and in particular to the direction
that in a personal injury claim the court should consid-
er and indicate to the parties as soon as practicable
whether periodical payments or a lump sum, is likely to
be the more appropriate form for all or part of an
award of damages for future pecuniary loss."

para. 36PD.1, p.941

In sub-para. (2) of para. 1.1, after "a Part 36 offer" insert
"(including an offer under rule 36.2A)".

para. 36PD.5, p.942

After para 5.3, insert new para 5.3A as follows:
"5.3A The contents of a Part 36 offer to which rule
36.2A applies must comply with the requirements of
rule 36.2A(5)."

para. 36PD.7, pp.943 to 944

After para. 7.2, insert new para. 7.2A as follows:
"7.2A Where a Part 36 payment is made as part of a
Part 36 offer made under rule 36.2A, the payment is
ignored for the purposes of determining the times set
out in rules 36.11 and 36.13."

In para. 7.11, where (in both places) "Part 36 payment"
appears insert afterwards "or Part 36 offer made under
rule 36.2A"

para. 36PD.11, p.947

After para. 11, insert new para. 12.1 to 12.3 as follows:

"Personal injury claims for future pecuniary
loss
12.1 A Par t 36 offer to settle a claim for damages
(whether in the form of a lump sum or periodical pay-
ments or both) for personal injury which includes a
claim for future pecuniary loss must contain the details
of the offer which are set out in rule 36.2A.
12.2 Section 2(4) of the Damages Act 1996 sets out the
circumstances on which the continuity of periodical pay-
ments will be taken to be secure. Section 2(8) and (9) of
the Act deal with the index-linking of periodical payments.
12.3 Except where otherwise stated in this Practice
Direction, the rules in Part 36 will apply to offers to
settle made under rule 36.2A as they apply to other
Part 36 payments and to Part 36 offers.

para. 40CPD.1, p.1022

This practice direction is revoked.

This Practice Direction is revoked.

para. 2G-1,Vol. 2, p.551

In the title for this practice direction, add at end: "AND
OTHER LEGISLATION RELATING TO COMPANIES"

In sub-para. (1) of para. 1 after the definitions of "the
Act", "the court" and "the Rules" insert, respectively, the
following additional definitions:
""the CJPA" means the Criminal Justice and Police Act
2001;
"the EC Regulation" means Council Regulation (EC)
No. 2157/2001 of October 8, 2001 on the Statute for a
European company (SE);
"SE" means a European public limited-liability company
(Societas Europaea) within the meaning of Article 1 of
the EC Regulation."

para. 2G-2,Vol. 2, pp.551 and 552

In para. 2(1), delete "and" at the end of sub-para. (a)
and insert after "Part VII FISMA" out a semi-colon and
then add:
"(c) every application under Articles 25 and 26 of the

PRACTICE DIRECTION (APPLICATIONS
UNDER THE COMPANIES ACT 1985 AND
OTHER LEGISLATION RELATING TO
COMPANIES)

PRACTICE DIRECTION (STRUCTURED
SETTLEMENTS)

PRACTICE DIRECTION (OFFERS TO SET-
TLE AND PAYMENTS INTO COURT)

PRACTICE DIRECTION (THE MULTI-
TRACK)
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EC Regulation; and
(d) every application under section 59 of the CJPA,"
For para. 3, substitute as follows:
"3. All High Court applications to which this practice
direction applies shall be assigned to the Chancery
Division."

para. 2G-3,Vol. 2, p.552

After para. 3A insert new para. 3B as follows:

"Applications under the EC Regulation
3B. (1) An application for a certificate under Article
25(2) of the EC Regulation must—

(a) be issued in the Chancery Division of the High
Court;

(b) identify the pre-merger acts and formalities
applicable to the applicant company, and be
accompanied by evidence that those acts and 
formalities have been completed;

(c) be accompanied by copies of:
(i) the draft terms of merger as provided for in
Article 20 of the EC Regulation;
(ii) the entry in the Gazette containing the par-
ticulars specified in Article 21 of the EC
Regulation;
(iii) a report drawn up and adopted by the
directors of the applicant company containing
the same information as would be required by
paragraph 4 of Schedule 15B to the Act if there
were to be a scheme of arrangement under sec-
tions 425 and 427A of the Act;
(iv) the expert's report to the members of the
applicant company drawn up in accordance with
paragraph 5 of Schedule 15B to the Act or
Article 22 of the EC Regulation; and
(v) the resolution of the applicant company
approving the draft terms of merger in accor-
dance with Article 23 of the EC Regulation.

(2) Attention is drawn to Ar ticle 26(2) of the EC
Regulation. Where it is proposed that the registered
office of an SE should be in England or Wales, each of
the merging companies is required, within 6 months
after a certificate is issued in respect of that company
under Article 25(2), to submit the certificate to the
High Court in order that it may scrutinise the legality of
the merger.
(3) Where a merging company is required to submit a
certificate to the High Court under Article 26(2) of the
EC Regulation, if no other merging company has com-
menced proceedings under Article 26, that company
shall commence such proceedings by issuing a claim
form in the Chancery Division.
(4) The claim form must—

(a) identify the SE and all of the merging compa-
nies;

(b) be accompanied by the documents referred
to in paragraph 3B(6); and

(c) be served on each of the other merging com
panies.

(5) Where a merging company is required to submit a
certificate to the High Court under Article 26(2) of the
EC Regulation and proceedings under Article 26 have
already been commenced, that company shall—

(a) file an acknowledgment of service not more
than 14 days after service of the claim form,
and serve an acknowledgment of service on
each of the other merging companies; and

(b) file the documents referred to in paragraph
3B(6) within the time limit specified in Article 
26(2), and serve copies of those documents
on each of the other merging companies.

(6) Each merging company must file and serve the fol-
lowing documents in proceedings under Article 26 of
the EC Regulation—

(a) the certificate issued under Article 25(2) in
respect of that company;

(b) a copy of the draft terms of the merger
approved by that company;

(c) evidence that arrangements for employee
involvement have been determined by that
company pursuant to Council Directive
2001/86/EC of 8 October 2001 supplement-
ing the Statute for a European company with 
regard to the involvement of employees; and

(d) evidence that the SE has been formed in
accordance with the requirements of Article
26(4) of the EC Regulation.

(7) Proceedings under Article 25 and Article 26 of the
EC Regulation will be heard by a High Court judge.
(8) Paragraphs 10 to 13 of this practice direction apply
to proceedings under Article 25 and 26 of the EC
Regulation."

para. 2G-10,Vol. 2, p.556

In para. 10, for "under the Act or under Part VII FISMA"
substitute "to which this practice direction applies".

para. 2G-13,Vol. 2, p.557

After para. 13, insert new para. 14 as follows:

"Applications under section 59 of the CJPA
14. (1) This paragraph applies to applications under sec-
tion 59 of the CJPA in respect of property seized in the
exercise of the power conferred by section 448(3) of
the Act (including any additional powers of seizure con-
ferred by section 50 of the CJPA which are exercisable
by reference to that power).
(2) An application to which this paragraph applies
should be made to a judge of the Chancery Division.
(3) The defendant to an application under section 59(2)
or 59(5)(c) of the CJPA shall be the person for the
time being having possession of the property to which
the application relates.
(4) On an application under section 59(2) or 59(5)(c)
of the CJPA, the claim form and the claimant's evidence
must be served on—

(a) the person for the time being having posses-
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sion of the property to which the application 
relates;

(b) in the case of an application under section
59(2) for the return of seized property, the
person specified as the person to whom
notice of such an application should be given 
by an notice served under section 52 of the
CJPA when the property was seized;

(c) in the case of an application under section
59(5)(c), the person from whom the proper-
ty was seized (if not the claimant); and

(d) in all cases, any other person appearing to
have a relevant interest in the property within 
the meaning of section 59(11) of the CJPA.

(5) An application under section 59(2) or 59(5)(c) of
the CJPA must be supported by evidence—

(a) that the claimant has a relevant interest in the
property to which the application relates
within the meaning of section 59(11) of the
CJPA; and

(b) in the case of an application under section
59(2), that one or more of the grounds set
out in section 59(3) of the CJPA is satisfied in 
relation to the property.

(6) The defendants to an application under section
59(5)(b) of the CJPA by a person for the time being in
possession of seized property shall be—

(a) the person from whom the property was
seized; and

(b) any other person appearing to have a relevant
interest in the property to which the applica-
tion relates within the meaning of section
59(11) of the CJPA.

(7) If an application to which this paragraph applies
would not otherwise be served on the person who
seized the property, and the identity of that person is
known to the applicant, notice of the application shall
be given to the person who seized the property.
(8) In all applications to which this paragraph applies,
when the court issues the claim form it will fix a date
for the hearing."

para. 52PD.49, Supp. 2, p.79

For the heading before para. 13.2 and for the text of
that paragraph, substitute the following:
"Procedure for consent orders and agreements to pay
periodical payments involving a child or patient
13.2 Where one of the parties is a child or patient—

(1) a settlement relating to an appeal or applica-
tion; or

(2) in a personal injury claim for damages for
future pecuniary loss, an agreement reached at
the appeal stage to pay periodical payments,

requires the court's approval."

para. 52PD.52, Supp. 2, p. 79

For the heading before para. 13.5 and for the text of
that paragraph, substitute the following:

"Periodical payments

13.5 Where periodical payments for future pecuniary
loss have been negotiated in a personal injury case
which is under appeal, the documents filed should
include those which would be required in the case of a
personal injury claim for damages for future pecuniary
loss dealt with at first instance. Details can be found in
the Practice Direction which supplements Part 21."

para. 52PD.117, Supp. 2, p.103

In para. 23.2, after "the Land Registration Act 2002"
replace the full-stop with a semi-colon and then add:
"(18) regulation 74 or the European Public Limited-
Liability Company Regulations 2004.

para. 52PD.124, Supp. 2, p.107

After para. 23.8B, insert new para. 23.8C as follows:

"Appeals under regulation 74 of the European
Public Limited-Liability Company Regulations
2004
23.8C (1) In this paragraph—

(a) "the 2004 Regulations" means European Public
Limited-Liability Company Regulations 2004;

(b) "the EC Regulation" means Council Regulation
(EC) No 2157/2001 of 8 October 2001 on
the Statute for a European company (SE);

(c) "SE" means a European public limited-liability
company (Societas Europaea) within the
meaning of Article 1 of the EC Regulation.

(2) This paragraph applies to appeals under regulation
74 of the 2004 Regulations against the opposition—

(a) of the Secretary of State or national financial
supervisory authority to the transfer of the
registered office of an SE under Article 8(14)
of the EC Regulation; and

(b) the Secretary of State to the participation by
a company in the formation of an SE by merg-
er under article 19 of the EC Regulation.

(3) Where an SE seeks to appeal against the opposition
of the national financial supervisory authority to the
transfer of its registered office under Article 8(14) of
the EC Regulation, it must serve the appellant's notice
on both the national supervisory authority and the
Secretary of State.
(4) The appellant's notice must contain an application
for permission to appeal.
(5) The appeal will be a review of the decision of the
Secretary of State and not a re-hearing.The grounds of
review are set out in regulation 74(2) of the 2004
Regulations.
(6) The appeal will be heard by a High Court judge."
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general comment, [2004]
3/5
restriction, [2004] 3/2,
[2004] 3/3

pre action disclosure
parties, [2004] 5/5

privilege
without prejudice commu-
nications, [2004] 7/4,
[2004] 8/4, [2004] 10/4—
[2004] 10/5

restrictions
appeals, [2004] 3/2
Part 36 offers, [2004] 3/2,
[2004] 3/3

standard disclosure
disclosable documents,
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[2004] 10/2—[2004] 10/3
matters not in issue,
[2004] 2/5
procedure, [2004] 10/2—
[2004] 10/3, [2004] 10/4

without prejudice communica-
tions, [2004] 7/4, [2004] 8/4,
[2004] 10/4—[2004] 10/5

Disclosure statements
generally, [2004] 10/2—[2004]
10/3

Discretion
appeals

security for costs, [2004]
2/3—[2004] 2/4, [2004]
5/2

costs
conduct of parties, [2004]
5/4—[2004] 5/5, [2004]
6/2—[2004] 6/3, [2004]
6/4, [2004] 7/4
excluded proceedings,
[2004] 6/4
general factors, [2004]
4/5, [2004] 8/2, [2004]
10/2, [2004] 10/3
general rule, [2004] 4/3,
[2004] 7/2—[2004] 7/3
generally, [2004] 1/3,
[2004] 2/3, [2004] 6/2
set off, [2004] 1/4

failure to attend trial
general comment, [2004]
6/6—[2004] 6/7
generally, [2004] 6/2

judicial review
permission, [2004] 9/5

security for costs
appeals, [2004] 2/3—
[2004] 2/4, [2004] 5/2
generally, [2004] 8/4

striking out
failure to attend trial,
[2004] 6/2

Dismissal
consent

appeals or applications,
[2004] 3/4, [2004] 5/4,
[2004] 9/2

totally without merit applications
amendment of Rule,
[2004] 8/9

Disputing the courts jurisdiction
effect, [2004] 8/4

Documents
appeals

appellants notices, [2004]
6/2
case law, [2004] 5/7

appellants notices
supporting documents,
[2004] 6/2

disclosure
foreign language, [2004]
2/5

supply from court records
Attorney General, [2004]
6/8

Duty of the parties
generally, [2004] 2/5—[2004] 2/6,
2004] 3/4, [2004] 6/2—[2004]
6/3

Electronic mail
Practice directions

filing, [2004] 3/9
Employers liability claims

percentage increases, [2004]
8/9—[2004] 8/10

Enforcement
act to be done at expense of dis-
obedient party

amendment to Rule,
[2004] 3/8

enforcement officers
amendment to Rule,
[2004] 3/8

foreign judgments
amendment to Rule,
[2004] 3/7

Practice directions
High Court orders in
county court, [2004]
6/15
payment of debt after
issue, [2004] 6/15

Enforcement officers
definition

amendment to Rule,
[2004] 3/8

Equality of arms
overriding objective, [2004] 6/4

Errors
case management

rectification, [2004] 1/2
rectification

case management, [2004]
1/2
generally, [2004] 1/7—
[2004] 1/8

Estimates of costs
generally, [2004] 1/5, [2004] 6/3

Evidence
committal for contempt

application to court,
[2004] 3/2

control of evidence
generally, [2004] 1/6,
[2004] 2/7

limits, [2004] 2/4
courts powers and duties

control of evidence,
[2004] 1/6, [2004] 2/4
submission of no case to
answer, [2004] 1/2—
[2004] 1/3

cross examination
general comment, [2004]
3/6
hearsay evidence, [2004]
1/5—[2004] 1/6
limits by court, [2004]
2/4
permission, [2004] 3/2

evidence in chief
limits by court, [2004] 2/4

expert evidence
general comment, [2004]
1/9

false statements
practice following allega-
tion, [2004] 3/2

foreign courts
amendment to Rule,
[2004] 6/9

foreign law
finding on question of,
[2004] 1/5—[2004] 1/6

hearsay evidence
cross examination, [2004]
1/5—[2004] 1/6

judicial review
courts powers, [2004] 4/5

letters of request
amendment to Rule,
[2004] 6/9

live link evidence, [2004] 1/5—
[2004] 1/6
person in another Regulation State

amendment to Rule,
[2004] 6/9

Practice directions
default judgments, [2004]
6/14

submissions
no case to answer, [2004]
1/2—[2004] 1/3, [2004]
2/7

witness statements
content, [2004] 6/3
preparation, [2004] 6/3
service, [2004] 1/2
time limits for service,
[2004] 10/3

Evidence for foreign courts
interpretation provisions

amendment to Rule,
[2004] 6/9
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Evidence in chief
limits by court, [2004] 2/4

Exclusive jurisdiction
intellectual property claims,
[2004] 1/6

Expert evidence
directions

general comment, [2004]
1/9

Expert reports
contents

material instructions,
[2004] 10/3—[2004]
10/4

failure to disclose, [2004] 10/3—
[2004] 10/4
privilege, [2004] 10/3—[2004]
10/4

Expert witnesses
immunity from suit, [2004] 9/4
overriding duty, [2004] 9/4

Extensions of time
appeals, [2004] 1/2, [2004] 5/2
appellants notices, [2004] 1/2
case management, [2004] 2/2,
[2004] 3/2, [2004] 5/2
claim forms

service, [2004] 2/2, [2004]
6/3, [2004] 7/5

service
application made without
notice, [2004] 2/2
claim forms, [2004] 2/2,
[2004] 6/3, [2004] 7/5

Extradition
Practice directions

appeals, [2004] 1/10—
[2004] 1/11

Failure to attend
general comment, [2004] 6/6—
[2004] 6/7
generally, [2004] 6/2
grounds for granting application,
[2004] 7/3—[2004] 7/4
striking out

general comment, [2004]
6/6—[2004] 6/7
generally, [2004] 6/2

Failure to disclose
expert reports, [2004] 10/3—
[2004] 10/4

False statements
practice after allegation, [2004] 3/2

Family provision claims
procedure

amendment of Rule,
[2004] 6/12

Fees
amendments, [2004] 8/5

Filing
Practice directions

electronic mail, [2004] 3/9
Financial Services and Markets Act
2000

applications to High Court
amendment to Rule,
[2004] 3/8

Fixed costs
amendment to Rule

employers liability claims,
[2004] 8/9—[2004] 8/10
generally, [2004] 6/9

employers liability claims, [2004]
8/9—[2004] 8/10
Practice directions, [2004] 3/10
road traffic accidents, [2004]
6/9—[2004] 6/10

Foreign courts
evidence

amendment to Rule,
[2004] 6/9

Foreign judgments
enforcement

amendment to Rule,
[2004] 3/7

Foreign language
disclosure of documents, [2004]
2/5

Foreign law
finding on question, [2004] 1/5—
[2004] 1/6

Foreign proceedings
injunctions for restraint, [2004] 6/4

Forms
generally, [2004] 3/11
Practice directions, [2004] 6/13,
[2004] 8/11

Fraud
limitation periods, [2004] 6/4—
[2004] 6/5

Freezing injunctions
general comment, [2004] 9/6—
[2004] 9/7
generally, [2004] 1/2, 2004] 1/8—
[2004] 1/9, [2004] 6/4, [2004]
10/3
provision of information about
property or assets, [2004] 6/4
renewal applications, [2004]
9/6—[2004] 9/7

Fresh evidence
appeals, [2004] 9/2, [2004] 9/3

Funding arrangements
costs orders, [2004] 4/4

Further information
Practice directions

preliminary request,
[2004] 6/14

General civil restraint orders
generally, [2004] 7/4

Government departments
Practice directions

addition of parties, [2004]
3/9

Grounds for appeal
generally, [2004] 5/3
Practice directions, [2004] 7/7

Group litigation
case management, [2004] 2/7
generally, [2004] 4/2, [2004]
9/2—[2004] 9/3

Handing down judgments
appeals, [2004] 7/8

Harassment proceedings
amendments to Rule, [2004] 8/10
Practice directions, [2004] 6/5,
[2004] 6/12, [2004] 8/12

Hearing dates
multitrack, [2004] 7/3, [2004] 7/5

Hearings
appeals

fresh evidence, [2004] 9/2,
[2004] 9/3
grounds for allowing
appeal, [2004] 5/3, [2004]
6/3
reconsider decision of sin-
gle lord justice, [2004]
2/3—[2004] 2/4

applications, [2004] 8/4
failure to attend

general comment, [2004]
6/6—[2004] 6/7
generally, [2004] 6/2
grounds for granting appli-
cation, [2004] 7/3—
[2004] 7/4

detailed assessment, [2004] 4/4—
[2004] 4/5
general rule

public hearings, [2004] 4/5
public hearings, [2004] 4/5
representation

companies, [2004] 1/2
small claims, [2004] 1/2

Hearsay evidence
cross examination, [2004] 1/5—
[2004] 1/6

Housing Act 1996
injunctions

amendment of Rule,
[2004] 6/12
Practice directions, [2004]
6/15

Human rights
overriding objective, [2004] 4/4,
[2004] 9/4
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Immunities
expert witnesses, [2004] 9/4

Impecuniosity
security for costs, [2004] 8/3—
[2004] 8/4

Indemnity
And see Right of indemnity

Indemnity principle
conditional fee agreements,
[2004] 6/3

Information from judgment
debtors

affidavits, [2004] 6/19
Inherent jurisdiction

interim orders, [2004] 7/4
Infringement

intellectual property claims
amendment to Rule,
[2004] 3/8
generally, [2004] 1/6

Injunctions
county courts

Practice directions, [2004]
6/13

freezing injunctions, [2004] 10/3
Housing Act 1996

amendment of Rule,
[2004] 6/12
Practice directions, [2004]
6/15

restraint of foreign proceedings,
[2004] 6/4
restraint of publication of confi-
dential information, [2004] 4/2—
[2004] 4/3, [2004] 9/3

Insolvency
security for costs, [2004] 3/3—
[2004] 3/4

Insolvency proceedings
Practice directions

bankruptcy restriction
orders, [2004] 6/16,
[2004] 6/17—[2004] 6/19

Inspection
documents in foreign language,
[2004] 2/5
legal advice privilege

solicitor and client, [2004]
5/5

Intellectual property claims
case management

amendment to Rule,
[2004] 3/8

costs, [2004] 5/4—[2004] 5/5
infringement

amendment to Rule,
[2004] 3/8
generally, [2004] 1/6,
[2004] 10/4

Practice directions, [2004] 3/10—
[2004] 3/11, [2004] 6/15—[2004]
6/16
service

amendment to Rule,
[2004] 3/8

validity
amendment to Rule,
[2004] 3/8
generally, [2004] 10/4

Interest
assessed damages, [2004] 10/2
judgment debts, [2004] 10/2
rates, [2004] 10/8—[2004] 10/9
time from which interest begins
to run, [2004] 10/2

Interim injunctions
confidential information

restraint of publication,
[2004] 4/2—[2004] 4/3

guidelines, [2004] 4/2—[2004] 4/3
principles, [2004] 4/2—[2004] 4/3
restraint of publication of confi-
dential information, [2004] 4/2—
[2004] 4/3, [2004] 9/3

Interim remedies
freezing injunctions

general comment, [2004]
1/8—[2004] 1/9
generally, [2004] 1/2,
[2004] 6/4
provision of information
about property or assets,
[2004] 6/4

inherent jurisdiction, [2004] 7/4
interim injunctions, [2004] 4/2—
[2004] 4/3
overriding objective, [2004] 9/2
restraint of publication of confi-
dential information, [2004] 4/2—
[2004] 4/3, [2004] 9/3
successive applications, [2004] 9/2

Interpleader proceedings
entitlement to relief

amendment to Rule,
[2004] 3/7

transfer of proceedings
amendment to Rule,
[2004] 3/8

Interpretation
aids to

Practice directions, [2004]
1/5, 2004] 2/4
rules, [2004] 1/4

generally, [2004] 6/3
overriding objective, [2004] 6/3
Practice directions

aids to interpretation, as,
[2004] 1/5, 2004] 2/4

Issue of proceedings
Part 8 claims, [2004] 2/4

Judges
allocation of business, [2004] 9/5
power to perform functions of
court, [2004] 9/5

Judgment debts
interest, [2004] 10/2

Judgments and orders
draft judgments, [2004] 10/9
effective date

time of pronouncement,
[2004] 2/6

general requirements, [2004] 2/6,
[2004] 10/2
Practice directions

non compliance, [2004]
6/14

recognition of foreign judgments,
[2004] 1/6
standard requirements, [2004]
2/6, [2004] 10/2
written judgments, [2004] 4/2,
[2004] 10/2

Judicial review
case summaries

evidence, [2004] 4/5
parties, [2004] 4/5
permission, [2004] 4/3
service, [2004] 4/5

costs
permission, [2004] 4/3
Practice directions, [2004]
6/5

evidence
courts powers, [2004] 4/5

permission
costs, [2004] 4/3
discretion, [2004] 9/5

Practice directions,
costs, [2004] 6/5

Practice statements
late claim for asylum,
[2004] 3/4

scope of Part
amendment to Rule,
[2004] 3/7

service
claim forms, [2004] 4/5

transfer, [2004] 7/3
use of Section

amendment to Rule,
[2004] 3/7

Landlord and tenant claims
business tenancies

amendment of Rule,
[2004] 6/11—[2004] 6/12

commencement
amendment of Rule,
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[2004] 6/11
new business tenancies

acknowledgment of serv-
ice, [2004] 7/4
amendment of Rule,
[2004] 6/11
applications, [2004] 7/4
defendants, [2004] 7/4
Practice directions, [2004]
6/15

Practice directions
new business tenancies,
[2004] 6/15

s 24 Landlord and Tenant Act
1954

amendment of Rule,
[2004] 6/11

Leapfrog appeals
generally, [2004] 1/2, [2004] 7/4

Legal advice privilege
solicitor and client, [2004] 5/5

Letters of request
person in another Regulation
State

amendment to Rule,
[2004] 6/9

Limitation periods
And see Time limits
concealment, [2004] 6/4—[2004]
6/5
fraud, [2004] 6/4—[2004] 6/5
mistake, [2004] 6/4—[2004] 6/5
torts, [2004] 6/4—[2004] 6/5

Lists of authorities
case stated, [2004] 5/2

Lists of documents
generally, [2004] 10/2—[2004]
10/3

Live link evidence
generally, [2004] 1/5—[2004] 1/6

Local Government Finance Act
1982

revocation of Order, [2004]
6/12

Mediation
Central London County Court

pilot scheme, [2004] 4/8,
[2004] 6/12

Misconduct
costs, [2004] 10/2

Mistake
limitation periods, [2004] 6/4—
[2004] 6/5
parties, [2004] 8/6—[2004] 8/7

Money Claim Online
Practice directions

pilot scheme, [2004] 3/9
Multiplicity of proceedings

overriding objective, [2004] 8/2

Multitrack
case management, [2004] 7/5
case management conferences,
[2004] 1/2
case management directions

failure to comply, [2004]
7/3, [2004] 7/5

conduct of trial, [2004] 10/4
directions on allocation, [2004] 1/2
hearing dates, [2004] 7/3, [2004]
7/5
Practice directions

allocation, [2004] 6/14
pre trial checklists, [2004] 1/5
timetables, [2004] 7/3, [2004] 7/5

New business tenancies
acknowledgment of service,
[2004] 7/4
amendment of Rule, [2004] 6/11
applications, [2004] 7/4
defendants, [2004] 7/4
Practice directions, [2004] 6/15

No case to answer
submissions, [2004] 1/2—[2004]
1/3, 2004] 2/7

Non compliance
case management directions

multitrack, [2004] 7/3,
[2004] 7/5

Practice directions
judgments and orders,
[2004] 6/14

Non parties
costs

general comment, [2004]
9/8
generally, [2004] 1/2,
[2004] 9/4

Part 20 claims, [2004] 10/5
Notices

change of solicitor
amendment to Rule,
[2004] 6/9

Overriding objective
case management

alternative dispute resolu-
tion, [2004] 2/6, 2004]
4/4, 004] 5/4—[2004] 5/5,
[2004] 6/2—[2004] 6/3,
[2004] 6/4, [2004] 7/4,
[2004] 8/4
avoidance of multiplicity of
proceedings, [2004] 8/2
cost-benefits of taking
step, [2004] 2/5
dealing with as many
aspects of case, [2004]
8/4

cost and delay, [2004] 1/5, 2004]

2/5, [2004] 9/4
duty of the parties, [2004] 2/5—
[2004] 2/6, 2004] 3/4, [2004]
6/2—[2004] 6/3, [2004] 8/3,
[2004] 8/4
equal footing of parties, [2004]
6/4
generally, [2004] 1/2, 2004] 1/4,
2004] 4/3—[2004] 4/4, 2004]
5/3—[2004] 5/4, [2004] 6/2,
[2004] 7/2, [2004] 8/4
human rights, [2004] 4/4, [2004]
9/4
interim remedies, [2004] 9/2
interpretation, [2004] 6/3
new procedural code, [2004] 6/3
order in which issues resolved,
[2004] 3/2
proportionality, [2004] 1/4, 2004]
2/5—[2004] 2/6, 2004] 4/3,
[2004] 7/2, [2004] 9/2
resources of court, [2004] 2/5,
2004] 3/4, 2004] 5/4, [2004] 7/2,
[2004] 9/2

Own initiative orders
amendment of Rule, [2004] 8/8
case management, [2004] 5/2
transfer of proceedings

case law, [2004] 5/6—
[2004] 5/7

Part 8 claims
acknowledgement of service

consequence of failure to
file, [2004] 2/4
generally, [2004] 2/4

issue of proceedings, [2004] 2/4
Practice directions

application, [2004] 6/13
Part 20 claims

contribution
co-defendant, from, [2004]
2/2

nature of claim, [2004] 10/5
non parties, [2004] 10/5
permission

claim against claimant,
[2004] 1/5

service out of jurisdiction, [2004]
10/5

Part 36 offers
amendment to CPR

non-disclosure, [2004] 3/7
costs consequences

claimant does better than
offer, [2004] 1/3, 2004]
3/3, 2004] 5/3
claimant fails to do better
than offer, [2004] 8/2,
[2004] 10/2
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disclosure
general comment, [2004]
3/5
inadvertent disclosure to
judge, [2004] 3/5
restriction, [2004] 3/2,
2004] 3/3

editorial introduction, [2004] 10/2
general provisions, [2004] 8/3
nature, [2004] 1/3
Practice directions

miscellaneous provisions,
[2004] 3/10

pre action offers
purpose of rule, [2004]
1/4

scope of Part, [2004] 10/2
time for acceptance, [2004] 8/3,
[2004] 10/2

Part 36 payments
costs consequences

claimant fails to do better
than offer, [2004] 8/2,
[2004] 10/2

general provisions, [2004] 8/3
notice

withdrawal, [2004] 8/3
Practice directions

miscellaneous provisions,
[2004] 3/10, [2004] 8/12

time for acceptance, [2004] 8/3,
[2004] 10/2

Particulars of claim
possession claims

Practice directions, [2004]
6/14
trespassers, [2004] 5/2—
[2004] 5/3

Parties
addition

after end of limitation
period, [2004] 7/4, [2004]
8/2
discretion, [2004] 8/3

amendments
correcting name in state-
ments of case, [2004] 8/2

judicial review, [2004] 4/5
mistake, [2004] 8/6
overriding objective

duty to the court, [2004]
2/6, 2004] 3/4

security for costs
applicants, [2004] 1/4

substitution
after end of limitation
period, [2004] 7/4, [2004]
8/2
discretion, [2004] 8/3

Patents Courts claims
Practice directions, [2004] 3/10—
[2004] 3/11

Patients
compromise

purpose of rule, [2004]
1/4

Practice directions, [2004] 3/9
scope of

amendment to Rule,
[2004] 3/2

Payment into court
costs consequences

claimant fails to do better
than offer, [2004] 8/2

general comment
waiver, [2004] 10/6—
[2004] 10/7

general provisions, [2004] 8/3
notice

withdrawal, [2004] 8/3
Practice directions

miscellaneous provisions,
[2004] 3/10, [2004] 8/12

waiver, [2004] 10/6—[2004]
10/7

Payments on account
costs, [2004] 10/2

Percentage increases
employers liability claims, [2004]
8/9—[2004] 8/10

Permission
cross examination, [2004] 3/2
judicial review

costs, [2004] 4/3
generally, [2004] 9/5

service out of jurisdiction
application, [2004] 6/4
general principles, [2004]
7/2
Practice directions, [2004]
6/13
restraint of foreign pro-
ceedings, [2004] 6/4
tort claims, [2004] 7/2

Permission to appeal
case management

consideration without
hearing, [2004] 2/3—
[2004] 2/4
decisions, [2004] 2/5—
[2004] 2/6
generally, [2004] 5/4

courts approach, [2004] 10/3
generally, [2004] 9/5
Practice directions, [2004] 7/7
second appeals, [2004] 8/3

Permission to issue
counterclaims

generally, [2004] 1/5
service out of jurisdiction,
[2004] 10/5

Personal service
generally, [2004] 8/2—[2004] 8/3

Pilot schemes
detailed assessment

London county courts,
[2004] 8/5, [2004] 8/12

mediation
Central London County
Court, [2004] 4/8, [2004]
6/12

Practice directions
detailed assessment,
[2004] 1/6
mediation, [2004] 4/8,
[2004] 6/12
Money Claims Online,
[2004] 3/9
telephone hearings, [2004]
3/9

Possession claims
accelerated possession claims

amendment of Rule,
[2004] 6/11

allocation
amendment of Rule,
[2004] 6/11
Practice directions, [2004]
6/15

application of Rule, [2004] 5/2—
[2004] 5/3
commencement

case law, [2004] 5/7
Practice directions, [2004]
6/14

interpretation provisions
amendment of Rule,
[2004] 6/10

particulars of claim
Practice directions, [2004]
6/15
trespassers, [2004] 5/2—
[2004] 5/3

Practice directions
commencement, [2004]
6/14
particulars of claim, [2004]
6/14

scope of Rule
amendment of Rule,
[2004] 6/10—[2004] 6/11

service
trespassers, [2004] 5/2—
[2004] 5/3

trespassers
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particulars of claim, [2004]
5/2—[2004] 5/3
Practice directions, [2004]
6/15
service, [2004] 5/2—
[2004] 5/3

Practice directions
amendments to, [2004] 1/10—
[2004] 1/11, [2004] 3/9—[2004]
3/10, [2004] 6/12—[2004] 6/19,
[2004] 7/7—[2004] 7/8, [2004]
8/11—[2004] 8/12, [2004]
10/10—[2004] 10/12
anti social behaviour, [2004] 6/5,
[2004] 6/12
appeals

extradition, [2004] 1/10—
[2004] 1/11
generally, [2004] 7/7—
[2004] 7/8

case summaries
aids to interpretation,
[2004] 1/5, [2004] 2/4

civil restraint orders, [2004] 8/5
competition law claims

generally, [2004] 6/12
warrants, [2004] 6/12

costs
judicial review, [2004] 6/5

detailed assessment
pilot scheme for London
county courts, [2004] 8/5

harassment, [2004] 6/5, [2004]
6/12
judicial review

costs, [2004] 6/5
mediation

Central London County
Court, [2004] 4/8, [2004]
6/12

pilot schemes
detailed assessment,
[2004] 1/10
mediation, [2004] 4/8,
[2004] 6/12
Money Claim Online,
[2004] 3/9
telephone hearings, [2004]
3/9

summaries of
competition law claims,
[2004] 3/4
mediation, [2004] 4/5
pilot schemes, [2004] 1/6

Supreme Court Costs Office
detailed assessment,
[2004] 1/10

Practice statements
judgments, [2004] 2/6
summaries of

late claim for asylum,
[2004] 3/4

Pre action disclosure
parties, [2004] 5/5

Pre action offers
generally, [2004] 1/4

Pre trial checklists
multitrack, [2004] 1/5

Privilege
expert reports, [2004] 10/3—
[2004] 10/4
legal advice

solicitor and client, [2004]
5/5

without prejudice communica-
tions, [2004] 7/4, [2004] 8/4,
[2004] 10/4—[2004] 10/5

Probate claims
counterclaims

amendment to Rule,
[2004] 3/7

Production centre
Practice directions, [2004] 6/13

Proportionality
costs

basis of assessment,
[2004] 7/3
circumstances to be taken
into account, [2004] 7/3
generally, [2004] 4/3,
[2004] 4/5, [2004] 9/2

overriding objective, [2004] 1/4,
[2004] 2/5—[2004] 2/6, [2004]
4/3, [2004] 7/2, [2004] 9/2

Prospective costs orders
costs capping orders, [2004] 6/3

Protection from Harassment Act
1997

applications
amendment of Rule,
[2004] 6/12

Provisional damages
order for award, [2004] 8/2

Question of law
evidence of finding of foreign law,
[2004] 1/5—[2004] 1/6

Race Relations Act 1976
amendments to Rule, [2004]
8/10—[2004] 8/11

Receivers
discharge

amendment of Rule,
[2004] 6/12

Recognition of judgments
intellectual property claims,
[2004] 1/6

Rectification
clerical errors

case summaries, [2004]
1/2
court powers, [2004] 7/4
general comment, [2004]
1/7—[2004] 1/8

References to European Court
editorial introduction, [2004] 9/5

Relief
interpleader proceedings

entitlement to relief,
[2004] 3/7

sanctions
failure to comply due to
legal representative,
[2004] 9/5
general comment, [2004]
7/6
generally, [2004] 1/2,
[2004] 2/2, [2004] 2/5—
[2004] 2/6, [2004] 4/2,
[2004] 5/2, [2004] 7/2

Renewal
freezing injunctions, [2004] 9/6—
[2004] 9/7

Reopening appeals
generally, [2004] 5/4, [2004] 9/3
Practice directions, [2004] 5/4

Representation
companies

trial, [2004] 1/2
hearings

small claims track, [2004]
1/2

small claims track
hearings, [2004] 1/2

trial
companies, [2004] 1/2

Representative parties
parties with same interest, [2004]
4/2—[2004] 4/3

Right of indemnity
counterclaims

co-defendant, against,
[2004] 2/2

Road traffic accidents
fixed costs, [2004] 6/9—[2004]
6/10

Sanctions
effect, [2004] 10/4

Sanctions (relief)
effect of rule, [2004] 1/2, [2004]
2/2, [2004] 2/5—[2004] 2/6,
[2004] 4/2, [2004] 5/2, [2004] 7/2
failure to comply due to legal
representative, [2004] 9/5
general comment, [2004] 7/6
generally, [2004] 10/4
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Second appeals
permission to appeal, [2004] 8/3

Security for costs
appeals

discretion, [2004] 2/3—
[2004] 2/4, [2004] 5/2
general comment, [2004]
2/8—[2004] 2/9

applicants, [2004] 1/4
Brussels Convention, [2004] 8/4
case management, [2004] 2/2,
[2004] 8/4—[2004] 8/5
conditions

defendant resident
abroad, [2004] 3/3—
[2004] 3/4
discretion, [2004] 8/4
impecunious company,
[2004] 8/3—[2004] 8/4
insolvent company, [2004]
3/3—[2004] 3/4

discretion
appeals, [2004] 2/3—
[2004] 2/4, [2004] 5/2
breadth of, [2004] 8/4—
[2004] 8/5
generally, [2004] 8/4

discrimination against foreign
claimants, [2004] 8/4
generally, [2004] 8/3—[2004] 8/4

Service
addresses for service, [2004] 7/5
certificates of service

amendment to Rule,
[2004] 6/6

claim forms
extensions of time, [2004]
2/2, [2004] 6/3, [2004] 7/5
generally, [2004] 6/3
judicial review, [2004] 4/5

extensions of time
application made without
notice, [2004] 2/2
claim forms, [2004] 6/3,
[2004] 7/5

intellectual property claims
amendment to Rule,
[2004] 3/8

judicial review
claim forms, [2004] 4/5

personal service, [2004] 8/2—
[2004] 8/3
possession claims

trespassers, [2004] 5/2—
[2004] 5/3

trespassers
possession claims, [2004]
5/2—[2004] 5/3

witness statements, [2004] 1/2,
[2004] 6/3

Service out of jurisdiction
counterclaims, [2004] 10/5
injunctions

restraint of foreign pro-
ceedings, [2004] 6/4

Part 20 claims, [2004] 10/5
permission not required

Practice directions, [2004]
6/13
priority of jurisdiction,
[2004] 6/4

permission required
amendment of Rule,
[2004] 8/9
application, [2004] 6/4
general principles, [2004]
7/2
Practice directions, [2004]
6/13
restraint of foreign pro-
ceedings, [2004] 6/4
tort claims, [2004] 7/2

Practice directions
permission not required,
[2004] 6/13
permission required,
[2004] 6/13

priority of jurisdiction 
same cause of action,
[2004] 6/4

Settlement
stay of proceedings, [2004] 4/4

Set off
costs

CLS funded client, [2004]
1/4
generally, [2004] 1/4,
[2004] 9/4—[2004] 9/5

Setting aside
default judgments

amendment to Rule,
[2004] 6/8
claimants duty to apply,
[2004] 6/8
relevant circumstances,
[2004] 7/2, [2004] 8/3

Settlement
stay of proceedings, [2004] 8/4

Sex Discrimination Act 1975
amendments to Rule, [2004]
8/10—[2004] 8/11

Signatures
statements of truth, [2004] 1/3

Skeleton arguments
case stated, [2004] 5/2
Practice directions, [2004] 7/7—
[2004] 7/8

Small claims track
extent to which other Parts apply,

[2004] 1/2
Practice directions

allocation, [2004] 6/14
representation

hearings, [2004] 1/2
Solicitor and client costs

detailed assessment
basis, [2004] 3/3

Standard disclosure
matters not in issue, [2004] 2/5

Statements in open court
procedure, [2004] 3/3

Statements of case
amendments

correcting name of party,
[2004] 8/2

case management
striking out, [2004] 1/3,
[2004] 1/4, [2004] 2/5—
[2004] 2/6, [2004] 2/6—
[2004] 2/7, [2004] 4/3,
[2004] 5/4, [2004] 5/5,
[2004] 6/4—[2004] 6/5,
[2004] 8/8

definition, [2004] 10/5
striking out

abuse of process, [2004]
2/5—[2004] 2/6, [2004]
2/6—[2004] 2/7, [2004]
5/4
amendment of Rule,
[2004] 8/8
failure to comply with
rule, practice direction or
order, [2004] 1/3
general provisions, [2004]
1/4, [2004] 5/5, [2004]
6/4—[2004] 6/5
no reasonable grounds for
bringing or defending
claim, [2004] 1/4, [2004]
4/3, [2004] 10/4—[2004]
10/5
obstruct just disposal of
case, [2004] 2/5—[2004]
2/6
Practice directions, [2004]
8/11

Statements of truth
Practice directions

amendments, [2004] 8/11
documents to be verified,
[2004] 6/14

signature, [2004] 1/3
Statutory instruments

Civil Procedure Act 1997, [2004]
5/5
Civil Procedure Rules 1998,
[2004] 2/7, [2004] 2/10—[2004]

CIVIL PROCEDURE NEWS © Sweet & Maxwell Ltd 2005 ISSUE 01/05  JANUARY 17, 2005



CIVIL PROCEDURE NEWS © Sweet & Maxwell Ltd 2005 ISSUE 01/05  JANUARY 17, 2005

2/11, [2004] 6/5, [2004] 8/5
Community Legal Service, [2004]
5/5, [2004] 10/5
conditional fee agreements,
[2004] 2/7
enforcement officers, [2004] 5/5
Supreme Court Fees Order
1999, [2004] 8/5

Stay of proceedings
case law, [2004] 4/6—[2004]
4/7
case management, [2004] 2/2,
[2004] 4/4, [2004] 8/4
settlement, [2004] 4/4, [2004] 8/4
transitional provisions

case summaries, [2004]
2/2
general comment, [2004]
2/8—[2004] 2/9

Striking out
failure to attend trial

general comment, [2004]
6/6—[2004] 6/7
generally, [2004] 6/2

grounds
abuse of process, [2004]
2/5—[2004] 2/6, [2004]
2/6—[2004] 2/7, [2004]
5/4
failure to comply with
rule, practice direction or
order, [2004] 1/3
no reasonable grounds for
bringing or defending claim,
[2004] 1/4, [2004] 4/3
obstruct just disposal of
case, [2004] 2/5—[2004]
2/6

judgment without trial, [2004] 10/4
statements of case

abuse of process, [2004]
2/5—[2004] 2/6, [2004]
2/6—[2004] 2/7, [2004]
5/4
amendment of Rule,
[2004] 8/8
failure to comply with
rule, practice direction or
order, [2004] 1/3
general provisions, [2004]
1/4, [2004] 5/5, [2004]
6/4—[2004] 6/5
no reasonable grounds for
bringing or defending
claim, [2004] 1/4, [2004]
4/3, [2004] 10/4—[2004]
10/5
obstruct just disposal of
case, [2004] 2/5—[2004]

2/6
Practice directions, [2004]
8/11

summary judgment, [2004] 4/3
Submissions

no case to answer, [2004] 1/2—
[2004] 1/3, [2004] 2/7

Substitution of parties
after end of limitation period,
[2004] 7/4, [2004] 8/2
connected issues, [2004] 9/3
discretion, [2004] 8/3
Practice directions

authorised government
departments, [2004] 3/9

Successive applications
interim remedies, [2004] 9/2

Summary judgments
conditional orders, [2004] 6/3
courts powers and duties

conditional orders, [2004]
6/3

grounds
no real prospect of suc-
cess, [2004] 4/3—[2004]
4/4

procedure, [2004] 8/4
striking out, [2004] 4/3
timing of application, [2004] 8/4

Supreme Court Costs Office
detailed assessment

pilot schemes, [2004] 1/10
Practice directions

detailed assessment,
[2004] 1/10
pilot schemes, [2004] 8/11

Supreme Court Fees Order 1999
amendments, [2004] 8/5

Telephone hearings
Practice directions

pilot schemes, [2004] 3/9
Time limits

And see Limitation periods
appellants notices, [2004] 3/2,
[2004] 9/5
costs orders

time limits, [2004] 6/4
Timetables

multitrack, [2004] 7/3, [2004] 7/5
Torts

limitation periods, [2004] 6/4—
[2004] 6/5
service out of jurisdiction, [2004]
7/2

Totally without merit applications
dismissal

amendment of Rule,
[2004] 8/9

general comment, [2004] 8/6

Traffic enforcement
Practice directions

amendments, [2004]
1/10—[2004] 1/11

Transfer of proceedings
amendment to Rule, [2004] 6/6
competition law claims

amendment to Rule,
[2004] 3/7
generally, [2004] 6/8—
[2004] 6/9

county courts, between
&ldquo;more conveniently
and fairly&rdquo;, [2004]
5/2

county courts and High Court,
between, [2004] 9/4
criteria, [2004] 9/4, [2004] 10/4
Divisions, between, [2004] 8/4
general comment

own initiative orders,
[2004] 5/6—[2004] 5/7

interpleader proceedings
amendment to Rule,
[2004] 3/8

judicial review, [2004] 7/3
own initiative orders

general comment, [2004]
5/6—[2004] 5/7

specialist list, to and from, [2004]
8/4

Transitional provisions
applications, [2004] 4/2
stay of proceedings

case summaries, [2004]
2/2
general comment, [2004]
2/8—[2004] 2/9

stay of existing proceedings after
one year

general comment, [2004]
2/9

Trial
failure to attend

general comment, [2004]
6/6—[2004] 6/7
generally, [2004] 6/2

Two counsel rule
detailed assessment, [2004] 4/5

Variation
case management, [2004] 5/2
default judgments

amendment to Rule,
[2004] 6/8

time limits
appellants notices, [2004]
3/2, [2004] 9/5

Video evidence
live link, [2004] 1/5—[2004] 1/6
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Waiver
payment into court, [2004]
10/6—[2004] 10/7

Warrants
competition law claims

Practice directions, [2004]
6/12

Withdrawal
admissions, [2004] 2/3

Without prejudice communica-
tions

privilege, [2004] 7/4, [2004] 8/4,
[2004] 10/4—[2004] 10/5

Witness statements
content, [2004] 6/3
preparation, [2004] 6/3
service, [2004] 1/2, [2004] 6/3
time limits for service, [2004]
10/3

Witnesses
Practice directions

attendance at court,
[2004] 3/10

Written judgments
standard requirements, [2004]
10/2

Written statements
Practice directions, [2004] 8/11 
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