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IN BRIEF

� AIRD v. PRIME MERIDIAN LTD [2006]
EWCA Civ 1866; December 21, 2006, CA, unrep.
(May & Smith L.JJ. & Sir Martin Nourse)

Stay for mediation—experts’ joint statement—privilege

CPR rr.26.4 & 35.12—case management judge directing
(1) a stay of the proceedings for mediation, and (2) a
discussion between parties’ experts and production of
a statement for the court—following failure of media-
tion (in which reference made to experts’ joint state-
ment), judge ruling (contrary to D’s submission) that
statement was privileged and (without agreement)
could not be referred to in the proceedings as they
progressed—held, allowing D’s appeal, the statement
for which r.35.12(3) provides is a statement available for
use in the proceedings and is not protected by privilege
(see Civil Procedure 2006 Vol. 1 paras 1.4.11, 26.4.1,
31.3.40 & 35.12.2)

� MANNING v. STYLIANOU [2006] EWCA
Civ 1655; October 26, 2006, CA, unrep. (Waller,
Carnwath & Maurice Kay L.JJ.)

Findings of fact—appeal against

CPR r.52.11—claimant (C) obtaining judgment on liabil-
ity in personal injury claim against occupier (D)—on
appeal, D challenging judge’s findings of fact—held,
allowing appeal, the photographic evidence on which
judge relied in finding that accident occurred on D’s
premises did not support that conclusion—observa-
tions on correct approach of appellate court when
reviewing findings of fact and contrast with review of
exercise of discretion (see Civil Procedure 2006 Vol. 1
para. 52.11.3)

� CHARLES CHURCH DEVELOPMENTS
LTD v. STENT FOUNDATIONS LTD [2006]
EWHC 3158 (TCC); The Times, January 4, 2007
(Jackson J.)

Application to add new claim—whether based on facts in
issue

CPR r.17.4, Limitation Act 1980 s. 35—developers of a
property (C) bringing action for damages for negligence
and breach of contract against contractors (D1) and
structural engineer s (D2)—D1 and D2 ser ving
defences—after expiry of relevant limitation period, C
serving amended particulars of claim—in part, amend-
ed particulars setting up new claim against D1—in that
new claim, C adopting facts as pleaded (not by D1, but)
by D2 in their defence to C’s original claim—on C’s
application for permission to amend accordingly, D1

objecting to the amendment insofar as is set up a new
claim against them—held, granting the application (but
granting D1 permission to appeal), (1) it was common
ground that r.17.4(2) should be read as providing that
an amendment may be allowed where the new claim
arises out of substantially the same facts “as are already
in issue on the claim” in respect of which the party
applying for permission “has already claimed a remedy
in the proceedings”, (2) on its proper construction, the
last part of that provision should not be read as if it
stated that the facts already in issue should be in
respect of a claim in which the claimant has already
claimed a remedy “against that defendant” in the pro-
ceedings, (3) in a case where there are several defen-
dants, the effect of s. 35(5)(a) and r.17.4(2) together is
to give the court a discretionary power, after expiry of
the relevant limitation period, to allow a claimant to
plead a new cause of action based upon substantially
the same facts as have been put in issue by the defence
of any defendant—Lloyds Bank Plc . v. Rogers [1977]
T.L.R. 154, CA; Goode v. Martin [2001] EWCA Civ
1899l; [2002] 1 W.L.R. 1828, CA, Hemmingway v. Smith
Roddam [2003] EWCA Civ 1342; September 18, 2003,
CA, unrep., ref ’d to (see Civil Procedure 2006 Vol. 1
para. 17.4.3, and Vol. 2 para. 8-85)

� CORBETT v. SOUTH YORKSHIRE
STRATEGIC HEALTH AUTHORITY [2006]
EWCA Civ 1797; December 6, 2006, CA, unrep.
(Laws & Leveson L.JJ.)

Staying trial of part of proceedings—same issue arising in
pending appeal in another case

CPR rr.3.1(1)(f) & 41.8, Damages Act 1996 s. 2—
patient (C) bringing cerebral palsy claim against hospital
trust (D)—D admitting liability and making interim pay-
ments—trial of quantum fixed for December 18,
2006—only issues remaining to be determined being
(1) cost of C’s future care and case management, and
(2) appropriate mechanism for varying the sum payable
under any periodical payments order which the court
may make under s. 2 (the indexation issue)—on
November 24, judge refusing D’s application to direct
that the indexation issue should not be determined at
the quantum tr ial, but granting D permission to
appeal—D’s application (and appeal) based on submis-
sion that that issue should await the determination of
an appeal pending in another case raising questions as
to the manner in which the discretion to apply an index
or measure other than the RPI should be exercised
under s. 2—held, dismissing appeal, (1) the Court is
especially reluctant to interfere with case management
decisions, and there was no basis for interfering with
the judge’s decision, (2) it could not be said that the
issues in this case were virtually the same as those in
the pending appeal, (3) in July 2006, the Court had indi-
cated that it may be necessary for it to give guidance
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on the exercise of the indexation issue discretion, (4) it
would be helpful for the Court to do so on the hearing
of conjoined appeals raising generic issues, which
appeals might include, not only the pending appeal, but
also any appeal following the quantum hearing in the
present case—Flora v. Wakon (Heathrow) Ltd [2006]
EWCA Civ 1103; [2006] 4 All E.R. 982, CA;
Thompstone v. Tameside & Glossop Acute Services NHS
Trust [2006] EWHC 2904 (QB); November 23, 2006,
unrep., ref ’d to [Ed.: cf. Redhead v. Rawcliffe [2006]
EWHC 2695 (QB); October 31, 2006, unrep. (Keith J.)]
(see Civil Procedure 2006 Vol. 1 paras 3.1.7 & 41.8.6, and
Vol. 2 para. 3F-47)

� FIONA TRUST AND HOLDING CORPO-
RATION v. PRIVALOV [2007] EWHC 39
(Comm), January 19, 2007, unrep. (David Steel J.)

Application for freezing order—disclosure of documents

CPR r.31.12, Admiralty and Commercial Courts Guide
Sect. E & App. 8—company (C) bringing claims for con-
spiracy to defraud, etc. against corporate and individual
defendants—C applying to add new claims and for
worldwide freezing orders against certain defendants
(D) in relation to them—partly on the basis of disclo-
sures made by C, D suspecting that unlawful attempts
(of which it was contended C should have known) had
been made by private investigators to obtain informa-
tion about D’s financial affairs—in response to these
allegations, C making further disclosures of redacted
documents—D opposing the freezing order application
and applying for additional disclosure by C of docu-
ments relevant to the investigations of D’s financial
affairs—held, refusing application, (1) the general obliga-
tion of disclosure under Pt 31 usually arises after both
the close of pleadings and the subsequent CMC, (2)
however, it is open to the court to order disclosure at
any stage of the proceedings, including for the purpose
of interlocutory proceedings, (3) but (as was the case
before the CPR came into effect) in those circum-
stances the powers should be exercised sparingly, and
only for such documents as can be shown to be neces-
sary for the fair disposal of the application, (4) it was
not necessary for the purposes of dealing with C’s
freezing order application to under take a detailed
inquiry into the circumstances and product of the
investigation of D’s affairs, whether illegal or other-
wise—observations on need to avoid mini-trial—G.E.
Capital Corporate Finance Group Ltd v. Bankers Trust Co
[1995] 1 W.L.R. 172, CA; Rome v. Punjab National Bank
[1989] 2 All E.R. 136; St. Merryn Meat LTD v. Hawkins
[2001] C.P. Rep. 116, ref ’d to (see Civil Procedure 2006
Vol. 1 paras 2.3.1, 31.0.6 & 31.12.1, and Vol. 2 paras
2A–80 & 2A–164)

� FOURIE v. LE ROUX [2007] UKHL 1; The
Times, January 25, 2007, H.L.

Freezing order—institution of substantive proceedings

CPR rr.25.1(1)(f), 25.4 & 44.5, Supreme Cour t Act
1981 s. 37, Civil Jurisdiction and Judgments Act 1982 s.

25, Civil Jurisdiction and Judgments Act 1982 (Interim
Relief) Order 1997 para. 2—South African court (1)
making order for the compulsory winding-up of a com-
pany (X) incorporated in that country, and (2) appoint-
ing liquidator (F) and authorising him to institute pro-
ceedings in England against controlling shareholder (L)
of X to recover property—on July 9, 2004, without
notice, F obtaining ex parte freezing order against L to
value of £3.4m—on September 30, 2004, on L’s appli-
cation, on ground that F had no intention of issuing
proceedings against L almost immediately, deputy judge
(1) discharging order, (2) making order for indemnity
costs against (F), and (3) directing immediate enforce-
ment of F’s cross-under taking in damages ([2004]
EWHC 2260 (Ch)) and making indemnity costs order
in favour of L—Court of Appeal dismissing F’s appeal
([2005] EWCA Civ 204)—held, dismissing F’s appeal
but setting aside deputy judge’s directions for immedi-
ate enforcement of cross-undertaking, (1) the order
sought by F and granted by the judge was an order
under r.25.1(f), not an order under r.25.1(c)(i), (2) the
question was not (as the Court of Appeal had put it)
whether the judge had jurisdiction to make the order
on July 9, but whether in the circumstances as they
stood at the time it was proper for him to grant it, (3)
provided (as here) the court has in personam jurisdic-
tion over the person against whom an injunction is
sought, the court has jurisdiction to grant it, (4) a freez-
ing order made before substantive proceedings have
been instituted is of immediate effect, (5) in the present
case, no claim for substantive relief had been formulat-
ed and put before the judge, and the order contained
no directions about the institution of proceedings for
such relief, (6) in these circumstances, L’s challenge to
the propriety of the making of the order was entitled
to succeed—Lord Scott stating (para 37) that, had the
deputy judge known (as had transpired) that, in the
event of his discharge of the order, F would immediate-
ly make a renewed application, this time fortified by a
draft claim, it would have been sensible for him to post-
pone his conclusion on discharge until he had heard
that application (cf Lord Bingham at para. 4 and Lord
Rodger at para. 45)—House expressing reservations
about indemnity costs order but declining to inter-
fere—The Siskina [1979] A.C. 210, H.L. Channel Tunnel
Group Ltd v. Balfour Beatty Construction [1993] A.C. 334,
H.L., ref ’d to (see Civil Procedure 2006 Vol. 1 paras
25.1.27 & 25.4.2, and Vol. 2 para. 5-26)

� HAJI-IOANNOU v. FRANGOS [2006]
EWCA Civ 1663; 156 New L.J. 1918 (2006), CA
(Sir Andrew Morritt C.,Arden & Longmore L.JJ., &
assessor)

Delay in detailed assessment—disallowance of costs
incurred as sanction

CPR rr.44.14, 47.7 & 47.8—judge staying proceedings
brought by foreign claimant (C)—Court of Appeal dis-
missing C’s appeal and ordering C to pay defendant’s
(D) costs of the appeal, 75% of D’s costs in the court
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below, and 20% of D’s costs of his cross-appeal (which
was successful in part)—because D had failed to com-
mence detailed assessment proceedings in time, C
applying for relief by way of disallowance of interest
and a proportion of D’s costs—costs judge dismissing
this application, save as to the extent that D had con-
ceded disallowance of interest for a particular period—
on appeal, judge concluding that there were no suffi-
cient reasons for disallowing costs as well as interest
and dismissing C’s appeal ([2006] EWHC 279 (Ch))—
C given permission to make second appeal—held, dis-
missing appeal, (1) in r.47.8(3) it is expressly provided
that, where a receiving par ty commences detailed
assessment proceedings later than the three month
period specified in r.47.7, the court may allow all or
part of the statutory interest otherwise payable, but
must not impose any other sanction except in accor-
dance with r.44.14, (2) r.44.14 provides that, where a
party, in connection with detailed assessment fails to
comply with a rule, practice direction or court order,
the court may disallow all or part of the costs which
are being assessed, (3) it can scarcely be supposed that
every breach of r.47.7 should be regarded as miscon-
duct and permit the disallowance of costs as well as
interest, (4) however, it is possible that such non-com-
pliance by a receiving party may be of such a character
as to enable a costs judge to categorise it as miscon-
duct and to make such disallowance, (5) usually it will
be appropriate as a matter of discretion for the costs
judge to consider the extent of any misconduct which
has occurred in the course of such non-compliance—
observations on relationship between r.44.14 and r.47.8
and of risks of satellite litigation if sanction of disal-
lowance of costs already incurred too readily
imposed—Botham v. Kahn [2004] EWHC 2602 (QB);
[2005] Costs L.R. 259, ref ’d to (see Civil Procedure 2006
Vol. 1 paras 44.14.1 & 47.8.1)

� L'ORÉAL v. BELLURE N.V. [2006] EWHC
1503 (Ch), May 24, 2006, unrep. (Peter Smith J.)

Disclosure—document prepared for other proceedings 

CPR rr.31.14 & 32.12—claimants (C) bringing trade
mark infringement and passing off claim against defen-
dants (D)—C proposing to call as witness as to fact,
consultant (X) who had conducted interviews with 25
consumers—in his witness statement, X repor ting
results of survey and referring to records of the inter-
views of some of the consumers—C intending to call
as witnesses some of those consumers and disclosing
the records of their interviews (and of some others)—
C also proposing to call an expert witness (Y) to give
evidence of other (similar) surveys he had obtained—in
earlier proceedings (in which C were defendants to a
claim brought be a third company) Y had prepared a
report for C (apparently, in part, critical of the use of
survey material in that action)—D applying for disclo-
sure (1) of the interview records of all of the con-
sumers interviewed by X, and (2) of the report pre-
pared by Y in the earlier proceedings—held, granting

the applications, (1) the mere fact of a document being
mentioned in a witness statement does not make it dis-
closable (despite any claim of privilege) under r.31.14,
(2) there must be, in effect, a deployment for the pur-
poses of the case of the party relying on the witness,
(3) in this case, C intended to put forward X’s survey
evidence as a ground for suggesting that it showed the
public perception, on a qualitative basis, of D’s products,
(3) in these circumstances, such evidence should be dis-
closed in a full way, so as to ensure that what C say is
the result of the interviews conducted by X is actually
correct, (4) Y’s report in the earlier proceedings should
be disclosed as it was relevant to these proceedings
because it went to the issue of whether his opinion
should be accepted on the evidence he would adduce
at the trial, (5) the use of Y’s report in these proceed-
ings was not restricted by r.32.12, as experts’ reports
under Pt 35 are not governed by the regime under Pt
32 (see Civil Procedure 2006 Vol. 1 paras 31.14.2,
32.12.2 & 35.10.4)

� OLAFSSON v. GISSURARSON [2006]
EWHC 3214 (QB), December 20, 2006, unrep.
(Mackay J.)

Defective service of claim form—dispensing with service

CPR rr.6.9 & 7.6—in bringing claim for defamation
against academic (D), businessman (C) issuing claim
form for service out of the jurisdiction—upon no
acknowledgment of service being filed, and cour t
being satisfied that the claim form had been served,
Master ordering judgment in default with damages to
be assessed—on ground that method of service was
not one permitted by law of Iceland (r.6.24), after
expiry of limitation period, D applying under r.13.2 to
set judgment aside—C applying for an order rectifying
the error of procedure (r.3.10)—Master dismissing D’s
application and granting C’s application—judge allow-
ing D’s appeal ([2006] EWHC 3214 (QB), December
20, 2006, unrep.)—C then applying for order (1)
under r.6.9 dispensing with service of claim form, or,
alternatively (2) under r.7.6(3) extending time for
service to enable re-service to take place—held,
granting C’s application but making no order as to the
alternative, (1) in exceptional circumstances, the
power in r.6.9 can be invoked retrospectively to dis-
pense with service of a claim form, (2) such circum-
stances could include those where (as here) a
claimant, in making an unsuccessful or ineffective
attempt to serve the proceedings in a method that
was prescribed, succeeded to the extent of putting
the claim form in the hands of the proposed defen-
dant, (3) in this case, C’s failure to achieve valid serv-
ice was for want of the merest of technicalities, in cir-
cumstances where D accepted the fact of service, (4)
the cour t’s discretion should be exercised in C’s
favour—Phillips v. Nussberger [2006] EWCA Civ 654,
[2006] 1 W.L.R. 2598, CA, ref ’d to (see Civil Procedure
2006 Vol. 1 paras 6.9.1 & 7.6.1)
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� R + V VERSICHERUNG A.G. v. RISK
INSURANCE AND REINSURANCE
SOLUTIONS S.A. [2007] EWHC 79 (Comm);
January 29, 2007, unrep. (Gloster J.)

Post-judgment orders—application to vary or revoke

CPR rr.3.1(7) & 40.12—in High Court proceedings,
reinsurers (C) bringing claim against several intermedi-
aries, including a foreign company (D)—trial judge giv-
ing judgment on liability for C and making several
post-judgment orders designed to carry that judgment
into effect—single lord justice refusing permission to
appeal—renewed application for permission pending—
D applying to High Court judge for order setting aside
certain of trial judge’s post judgment orders as against
them (principally on ground that they did not follow
the judgment)—held, dismissing the application, (1) the
general power of the court to vary or revoke an order
(r.3.1(7)) is not restricted to procedural orders, (2)
whether an order may be, and whether it should be
varied or revoked, are matters that must be deter-
mined in the context in which they arise, (3) at least in
the context of this case, the power can have no appli-
cation to a final judgment at trial on the substantive
merits of an issue, (4) any order varying or revoking the
trial judge’s post-judgment orders must be sought and
obtained on an appeal, (5) it is well-established that the
slip rule (r.40.12) cannot be used to correct errors of
substance, nor in an attempt to add to or detract from
the original order made by the judge, (6) the alterations
to the judge’s orders proposed by D were matters of
substance which challenged the judge’s judgment—
Lloyds Investment (Scandinavia) v. Ager-Hanssen [2003]
EWHC 1740 (Ch), July 15, 2003, unrep. (Patten J.);
Collier v.Williams [2006] EWCA Civ 20, [2006] 1 W.L.R.
1945, CA, ref ’d to (see Civil Procedure 2006 Vol. 1 paras
3.1.9 & 40.12.1)

� SPECIAL EFFECTS LTD v. L'ORÉAL S.A.
[2006] EWCA Civ 1; The Times, January 24, 2007,
CA (Chadwick, Lloyd & Leveson L.JJ.)

Trade mark—registry proceedings—challenge to validi-
ty—estoppel

CPR r.63.15, Trade Marks Act 1994 ss. 38 & 47—hus-
band and wife applying to register trade mark—
Registrar dismissing opposition to application by com-
pany (D)—trade mark then registered and assigned to

company (C)—C bringing claim against D for infringe-
ment of the trade mark—in defence, D challenging
validity of the mark—judge granting C’s application to
strike out D’s defence under art. 6, but granting permis-
sion to appeal ([2006] EWHC 481 (Ch))—held, allow-
ing D’s appeal, (1) the effect of the co-existence of pro-
visions for opposition and for declaration of invalidity is
that opposition proceedings are inherently not final, (2)
D were not precluded by cause of action estoppel and
issue estoppel from challenging the validity of C’s mark
on some of the grounds relied upon by them, being
grounds related to issues determined in the registry
proceedings, (3) as the legislation does not preclude
the same party from seeking a declaration of invalidity,
having failed in an opposition, the circumstances would
have to be unusual to justify holding that a party who
did take advantage of the second opportunity provided
by the legislation was abusing the process of the court
(see Civil Procedure 2006Vol. 2 para. 2F–74)

� CIVIL PROCEDURE (AMENDMENT NO.
3) RULES 2006 (S.I. 2006 No. 3435)

Civil Procedure Act 1997 s. 2—amend Civil Procedure
Rules 1998—replace Pts 36 & 37 (Offers to Settle and
Payments Into Cour t), and as consequence amend
rr.3.1, 27.2, 27.14, 44.3, 44.12, 45.3, 47.7 & 52.12 and
inser t new r.41.3A—amend r.14.1 and inser t new
r.14.1A, making provision for admissions made before
proceedings commenced—insert new Sect. VI in Pt 65
(Anti-Social Behaviour and Harassment) for applications
for drinking banning orders under Violent Crime
Reduction Act 2006—revoke several RSC and CCR
provisions in CPR Scheds. 1 & 2—in force April 6, 2007
(see Civil Procedure 2006Vol. 1, seriatim)

� REGULATORY REFORM (AGRICULTUR-
AL TENANCIES) (ENGLAND AND
WALES) ORDER 2006 (S.I. 2006 No. 2805)

CPR Sched. 2 CCR Ord. 44 rr.1 to 3, Regulatory
Reform Act 2001 s. 5(1), Agricultural Holdings Act
1986—in exercise of powers under 2001 Act, amends
1986 Act and, by art. 18 Sched. 3, revokes rr.1 to 3—in
force October 19, 2006 (see Civil Procedure 2006 Vol. 1
para. cc44.1)

Statutory Instruments

CP News2-07  6/2/07  15:11  Page 5



CIVIL PROCEDURE NEWS © Sweet & Maxwell Ltd 2007 ISSUE 2/07  FEBRUARY 13, 2007

66

Appeals against findings of fact
In the early part of the twentieth century, the degree to which higher courts could review and interfere with deci-
sions and adjudications of lower courts tended to be described by writers as “scope of review”. And it was under-
stood that the scope of review varied for historically functional reasons between actions at law and suits in equity.

Determining scope of review necessarily involves some understanding of the remedies that an appellate court may
award; indeed scope of review may depend upon the range of effective remedies available. Quashing the decision
and ordering a rehearing may be the obvious remedy, especially where the appeal is against a finding of fact. But
the desire to eliminate the economic waste of a new hearing below leads to a search for appellate powers that
would enable justice to be satisfactorily administered without it.

It may be said that the legal principles as to the reversal by an appellate court of an order made by the judge
below in exercise of his discretion (whether on an interlocutory matter or on an issue arising at trial) are well-
established. But, in a given case, considerable difficulty may be encountered in applying them.The first consideration
is whether the judge acted within his jurisdiction and, given the particular matter falling for decision and involving
the exercise of his discretion, applied the right principles (taking into account only matters that he ought to have
taken into account). If the judge’s method of decision fails in this respect the appellate court may interfere.

Where it does not so fail, we enter, what could be called the “plainly wrong” territory. In Bellenden v. Satterthwaite
[1948] 1 All E.R. 343, CA, Asquith L.J. explained that it is of the essence of a judicial discretion that on the same evi-
dence “two different minds might reach widely different decisions without either being appealable”. It is only where
the decision “exceeds the generous ambit within which reasonable disagreement is possible, and is, in fact plainly
wrong, that an appellate body is entitled to interfere”.The “generous ambit within which reasonable disagreement
is possible” formulation was endorsed by Lord Fraser in his speech in G. v. G. [1985] 1 W.L.R. 647, HL.The contest-
ed factual issue in that case was whether a father should have the care and control of his child, and the key point
of law raised on the appeal was whether there were special rules for the appellate review of the exercise of judi-
cial discretion in such circumstances. It seems to be agreed that in such cases there is no right (or perfect) solution
and the judge is placed in the unenviable position of having to choose one of two alternative wrong (or imperfect)
solutions.

In modern times, Tanfern Ltd v. Cameron-MacDonald (Practice Note) [2000] 1 W.L.R. 1311, CA, in endeavouring to
give guidance on the appellate review of the exercise of judicial discretion generally (and on much more), Brooke
L.J. referred to Lord Fraser’s “generous ambit” formulation and to the hard choice between “imperfect” solutions. It
could be said that, although the choice between “imperfect” solutions may be the reality in child care cases (the
point being that there is an obvious “perfect” solution but that is not attainable in the circumstances), it is not nec-
essarily so in the other contexts which Brooke L.J. clearly had in mind.

The “generous ambit” phrase is striking and memorable.There is a risk that attempts will be made to apply it out
of context.That concern was expressed by Waller L.J. in the recent case of Manning v. Stylianou [2006] EWCA Civ
1655, October 26, 2006, unrep., CA. This was a personal injury “tripping” claim brought against an occupier of
premises. At trial on liability, photographic evidence was introduced on the contested issue of the locus of the acci-
dent. The judge gave judgment for C. A single lord justice gave D permission to appeal. On the appeal, D chal-
lenged the judge’s findings of fact and the sufficiency of his reasoning.

The Court (Waller, Carnwath and Maurice Kay L.JJ.) allowed D’s appeal. In delivering the principal judgment of the
Court, Maurice Kay L.J. held that the photographic evidence relied on by the judge did not support his conclusion
that the accident occurred on D’s, and not on neighbouring, premises.That was enough to dispose of the appeal.
The Court did not have to go on to consider the sufficiency of the judge’s reasoning.

In a short judgment, after referring to Tanfern Ltd v. Cameron-MacDonald Waller L.J. said that there were signs that
practitioners engaged in cases going on appeal were adopting the “generous ambit” test, not only in cases where
the judge’s exercise of discretion was in issue, but also in cases where a trial judge’s findings of fact were being chal-
lenged on appeal. His lordship added that in the case of Assicurazioni Generali SpA v. Arab Insurance Group (Practice
Note) [2002] EWCA Civ 1642, [2003] 1 W.L.R. 577, CA, in particular in the judgment of Clarke L.J., guidance was
given as to the role of the Court of Appeal when faced with appeals on fact. But the language of Ward L.J. in his
judgment in that case can sometimes be understood to equate the test applicable to the exercise of discretion
with the approach of the Court to findings of fact.

Waller L.J. continued: “I would emphasise that an appeal on fact is not concerned with reviewing the exercise of a

IN DETAIL
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judge’s discretion. It is not because there is room for two views of the facts that the Court of Appeal is less
inclined to interfere with the judge’s conclusion as compared, for example, to his or her views on points of law.The
finding of fact is a finding that, on the balance of probability, something actually existed or an event actually
occurred.The deference that a court pays to a judge’s findings of fact stems form the advantage that the judge may
have had in the trial process, of seeing the witnesses, having a greater feel for the atmosphere of the trial and mat-
ters such as that.We have interfered in this case because we were in as good a position as the judge in relation to
the photographs on which he founded his judgment. But what I urge practitioners to do is not confuse the
approach to reviewing an exercise of discretion with the approach to reviewing a judge’s findings of fact.”

Unlike the considerations that arise on the appellate review of judicial discretion, those that arise on the appellate
review of a judge’s findings of fact cannot be stated succinctly. If clarity and accuracy is to be secured, a degree of elab-
oration that some might find tiresome is necessary. It is submitted that, in that endeavour one could do no better than
rely (as Waller L.J. indicated) on paras 6 to 23 of the judgment of Clarke L.J. in the Assicurazioni Generali case.

Discussion between experts and mediation
CPR r.35.12 states that the court may, at any stage, direct a “discussion between experts” for the purpose of
requiring the experts to (a) identify and discuss the expert issues in the proceedings; and (b) where possible, reach
an agreed opinion on those issues. Para. (3) of the rule states that the court may direct that, following such discus-
sion between the experts, they must prepare “a statement for the court” showing (a) those issues on which they
agree; and (b) those issues on which they disagree and a summary of their reasons for disagreeing.

In Aird v. Prime Meridian Ltd [2006] EWCA Civ 1866, December 21, 2006, unrep., CA, the claimant (C) brought a
claim in the Technology and Construction Court against architects (D).The judge directed (1) under r.26.4, a stay
of the proceedings while parties sought to settle claim by mediation, and (2) under r.35.12, a discussion between
the parties’ expert witnesses of C and preparation by them of statement for the court. Subsequently, the experts
met and produced a joint statement.The parties engaged in mediation, in which the joint statement was used, but
were unable to reach agreement.The agreement to mediate contained a standard confidentiality clause.

C then applied to amend their pleadings. D objected to amendment on ground that it was inconsistent with views
expressed by X in the joint statement. In reply, C contended that the statement, having been produced for the
mediation, was “without prejudice” and therefore privileged. D applied for a declaration to the effect that the state-
ment could be referred to in the proceedings as they progressed.

A judge refused D’s application, holding that, (1) on the particular facts of this case, the statement was privileged as
its primary function was to assist in the mediation, and (2) therefore neither party could refer to it in court pro-
ceedings unless both agreed ([2006] EWHC 2338 (TCC)). A single lord justice gave D permission to appeal.The
Court of Appeal (May and Smith L.JJ., and Sir Martin Nourse) allowed D’s appeal.

Put briefly, the Court reasoned as follows: (1) the statement for which r.35.12(3) provides is a statement available
for use in the proceedings and is not protected by privilege, (2) unless the parties expressly agree, they are not
bound by the experts’ agreement on any issue, (3) the judge’s order under r.35.12 should be read objectively and
should not be read as if it were qualified by reference to mediation, (4) the fact that the order was made with an
eye to assisting a contemplated mediation did not change the status and construction of the order, (5) as a matter
of fact, the experts produced a statement which complied with the judge’s order and was not privileged, (6) the
court has no power under r.35.12 to direct that parties’ experts prepare a privileged statement.

The first instance judge in this case observed that sometimes “mediation can be a successful adjunct to ongoing
court proceedings”.The parties’ preparation of a case for trial and the judge’s management of the case can result in
the position being reached where the parties “have sufficient information about their respective positions to give
mediation a good prospect of success”. However, the judge warned, in such instances “care is needed to ensure
that the two processes of litigation and mediation are kept separate”; otherwise there may be disputes “over the
extent and effect of particular orders of the court”.The short point in this case is that the Court of Appeal was of
the opinion that the judge’s order made in the terms of r.35.12(3) took effect unvarnished (as it were) and that the
experts complied with it, thereby producing “a statement for the court”. As May L.J. put it, the factual question was
whether the joint statement which the experts produced was and should be regarded as that which the court had
ordered.The Court found that it was and it should.As such it was not privileged.

In conclusion it may be noted that Smith L.J. observed that in her experience it was unusual for a statement for the
court to be ordered under r.35.12, as it was here, before expert reports have been exchanged. Her ladyship
expressed the view that there are dangers in such a practice. In particular, there is the danger that one expert
might express agreement with the other expert which, on taking full instructions from his client after production of
his report, he may wish to resile from (as may have happened in this case).
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In DCA CPR Update 44, changes to be made to over
20 of the practice directions supplementing particular
CPR Parts (and also to some pre-action protocols) will
be published. Some, but not all, of these follow from
amendments made to the CPR by the Civil Procedure
(Amendment No. 3) Rules 2006 (S.I. 2006 No. 335).

With one exception, the practice direction changes do
not come into effect until April 6, 2007. The exception
is set out below and came into effect on January 1,
2007. The paragraph and page references are to Vol. 1
of the 2006 edition of the White Book.

Practice Direction (Possession Claims Online)
(PD55B)

Para. 55BPD, pp.1702 & 1703

At the beginning of paragraph 6.3, for “The particulars
of claim” substitute “Subject to paragraphs 6.3A and
6.3B, the particulars of claim”.

After paragraph 6.3, insert the following three para-
graphs:

“6.3A Paragraph 6.3B applies where the claimant has
provided the defendant with—

(1) the information required by MCOB 13.4.1 and
MCOB 13.4.4 of the Mortgages: Conduct of Business
Rules issued by the Financial Services Authority; or

(2) in schedule form, the dates and amounts of all pay-
ments due and payments made under the tenancy
agreement for a period of two years immediately pre-
ceding the date of issue, or if the first date of default
occurred less than two years before the date of issue,
from the first date of default and a running total of the
arrears.

(MCOB 13.4.1 and MCOB 13.4.4 may be found at
http://fsahandbook.info/FSA/html/handbook/MCOB/13)

6.3B Where this paragraph applies the claimant may, in
place of the information required by paragraph 6.3,
include in his particulars of claim a summary only of the
arrears containing at least the following information—

(1) the amount of arrears as stated in the notice of
seeking possession served under either section 83 of
the Housing Act 1985 or section 8 of the Housing Act
1988, or at the date of the claimant’s letter before
action, as appropriate;

(2) the dates and amounts of the last three payments in
cleared funds made by the defendant or, if less than
three payments have been made, the dates and
amounts of all payments made;

(3) the arrears at the date of issue, assuming that no
further payments are made by the defendant.

6.3C Where the particulars of claim include a summary
only of the arrears the claimant must—

(1) serve on the defendant not more than 7 days after
the date of issue, a full arrears history containing at
least the information required by paragraph 6.3; and

(2) either—

(a) make a witness statement confirming that he
has complied with sub-paragraph (1) or (2) of para-
graph 6.3A as appropriate, and including or exhibit-
ing the full arrears history; or
(b) verify by way of oral evidence at the hearing
that he has complied with sub-paragraph (1) or (2)
of paragraph 6.3A as appropriate and also produce
and verify the full arrears history.

(Rule 55.8(4) requires all witness statements to be filed
and served at least 2 days before the hearing.)”
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