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In Brief
Cases

■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■   

HODDINOTT v PERSIMMON HOMES (WESSEX) LTD  ■ [2007] EWCA Civ 1203, November 21, 
2007, CA, unrep. (Sir Anthony Clarke M.R., Dyson and Jacob L.JJ.)

Extension of time for service—discretion to allow—abandonment of application to set aside

CPR rr. 7.5, 7.6, 11, 23.10. On September 13, 2006, on claimant’s (C) without notice application, court extending, 

from September 23 to November 23, time for service of claim form. On October 2, defendants (D) issuing application 

under r.23.10 to set aside. C serving claim form on November 21 and D filing acknowledgment of service on 

November 28. Next year, on January 30, 2007, district judge granting D’s application (made on October 2) and 

striking out claim. All of these events happening well within the relevant limitation period. Held, allowing C’s 

appeal, (1) where there is no good reason for the failure to serve the claim form within the four month’s period 

fixed by r.7.5(2), the court still retains a discretion under r.7.6(1) to extend time; (2) in the unusual combination of 

circumstances of this case, the district judge erred in his exercise of that discretion, (3) in any event, the provisions in 

r.11 as to disputing jurisdiction were engaged and, as both conditions of r.11(5) were satisfied, D were to be treated 

(a) as having accepted that the court could exercise its jurisdiction to try C’s claim, and (b) as having abandoned their 

application to set aside the order extending time for service. Mason v First Leisure Corporation Plc [2003] EWHC 

1814 (QB) (Tugendhat J.); The Burns Anderson Independent Network Plc v Wheeler, January 28, 2005, unrep, (Judge 

Havelock-Allan QC); Uphill v BRB (Residuary) Ltd [2005] EWCA Civ 60; [2005] 1 W.L.R. 2070, CA; Hashtroodi v 

Hancock [2004] EWCA Civ 652; [2004] 1 W.L.R. 3206, CA; Collier v Williams [2006] EWCA Civ 20; [2006] 1 W.L.R. 

1945, CA, ref’d to. (See Civil Procedure 2007 Vol.1 paras 7.5.1, 7.6.2 and 11.1.1.)

HUNTE v E. BOTTOMLEY AND SONS LTD  ■ [2007] EWCA Civ 1168, The Times November 21, 2007, 
CA (Ward, Arden and Smith L.JJ.)

Presentation of plans, maps, diagrams and photographs—Court of Appeal guidance

CPR r.33.6, Practice Direction (Appeals) paras 5.10 and 15.4. Owners (D) of industrial estate granting tenant (C) 
lease of property thereon for use as a café. Lease (with plan attached) granting C right of way subject to proviso that 
C observed D’s regulations relating to direction of traffic. D undertaking road and other works affecting C’s access 
to estate and traffic flow. C bringing claim for damages for C’s breach of covenant of quiet enjoyment of property on 
industrial estate. County court judge giving judgment for C and dismissing D’s counterclaim for unpaid rent. Single 
lord justice giving D permission to appeal on point of law whether D’s actions fell within proviso. Court of Appeal 
dismissing appeal. For purposes of reducing costs and avoiding waste of court resources, Arden L.J. giving guidance 
on manner in which parties (1) should present plans, maps, diagrams and photographs relied on, and (2) relate them 
to skeleton arguments, for use by Court in pre-reading and at hearing. (See Civil Procedure 2007 Vol.1 paras 33.6.1, 
52.4.4, 52.4.5 and 52PD.22.)

■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■   

ALBON v NAZA MOTOR TRADING SDN BHD  ■ [2007] EWHC 2613 (Ch), 157 New L.J. 1615 (2007) 
(Lightman J.)

Application for adjournment of hearing of application—sickness of witness—discretion  

CPR rr.1.1 and 3.1(2)(b). Before order giving effect to judge’s interlocutory judgment for claimants (C) entered, foreign 
defendant company (D), owned and controlled by an individual (X), applying to judge for order setting aside and 
reconsidering the judgment, principally on basis that relevant documents and communications had since come to light 
(leading to a suggestion of fraud on C’s part). Judge giving directions (including directions for attendance from abroad 
of witness (Y) for D) and fixing date for hearing of application with a five day estimate. Four days before date fixed for 
commencement of hearing, having stood down their legal team and witnesses, D informing court that they would (1) 
at the hearing, apply for an adjournment of the application, and (2) abandon the application if an adjournment was 
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refused. In witness statement, D’s London representative (1) explaining that Y (X’s personal assistant) was very sick and 
would be unable to attend hearing, and (2) exhibiting confirming medical certificate. Held, refusing an adjournment 
and dismissing the application, (1) assuming that the pre-CPR authorities governed the exercise of discretion in this 
context, (a) Y’s evidence was of secondary importance and was not reasonably necessary for the proper presentation 
of X’s case on the application, (b) on the evidence, there was no reasonable prospect that X would be able to attend 
an adjourned hearing at a reasonable future date, (c) in the circumstances, C would suffer an injustice which could 
not be remedied by an award of costs if the adjournment were granted, (2) in any event, (a) the discretion is not 
governed by the pre-CPR authorities but by the terms of the CPR, and in particular by the overriding objective, and (b) 
the considerations held critical in the earlier authorities are relevant, but not decisive, (3) dealing with the case justly 
required that an adjournment be refused, not only because it would require (in addition to the days wasted by D’s 
decision to stand down their legal team and witnesses) a further allotment of five days for a hearing, (4) it is necessary, 
if the court is to deal with cases justly, that the parties and their legal representatives act justly, responsibly and in 
accordance with any directions of the court. In re Barrell Enterprises [1973] 1 W.L.R. 19, CA; Dick v Piller [1943] 
K.B. 497, CA; R. v Sevenoaks General Commissioners Ex p. Thorne [1989] S.T.C. 560, ref’d to. (See Civil Procedure 
2007 Vol.1 paras 1.3.3, 1.3.7, 2.3.1, 2.3.3, 3.1.3 and 40.2.1; Vol.1 para.35.3.1.)

DIRECTOR OF PUBLIC PROSECUTIONS v P. (NO.2)  ■ [2007] EWHC 1144 (Admin); [2007] 4 All E.R. 
648 (Smith L.J. and Gross J.)

Receipt of reserved judgments before handing down—practice 

CPR Pt 40, Practice Direction (Reserved Judgments) (40PDE). Observations on practice to be followed by counsel 
and solicitors in the period between their receipt of a judgment in draft form and the date on which it is handed 
down. (See Civil Procedure 2007 Vol.1 paras 40.2.5 and 40EPD.1.)

E.E. & BRIAN SMITH (1928) LTD v HODSON  ■ [2007] EWCA Civ 1210, November 23, 2007, CA, 
unrep. (Carnwath, Moses and Richards L.JJ.)

Interim injunction—delay between hearing and judgment—effect of

CPR r.25.1(1)(a). Company (C) bringing claim to enforce covenants against former employees (D). On September 26, 
upon hearing C’s application for interim injunction, High Court judge reserving judgment and making no order. On 
October 19, following receipt of letter from C expressing their concern at further delay, judge writing to parties (received 
by D on October 23) stating that C’s application was granted, and that judgment would be given on November 5. In 
further letter of October 25, judge approving draft order submitted by C, stating that further submissions would be heard 
on November 5, and declining D’s request (previously made by letter) to suspend the order to that date. Order then sealed 
and served on D. On October 26, D filing notice of appeal and applying to Court of Appeal for a stay of the order pending 
determination of the application for permission to appeal. On same day, D filing witness statements in compliance with 
the disclosure obligations contained in the order, without prejudice to their contention that the order should not have 
been made at all. On October 29, single lord justice directing that the application for permission to appeal be heard in the 
week beginning November 12 (i.e. as soon as possible after judge’s judgment of November 5) and staying judge’s order 
pending that hearing. On November 5, judge giving judgment, making one substantive amendment to the order, refusing 
D permission to appeal, ordering a speedy trial to take place in January 2008, and giving directions accordingly. Held, 
granting D permission to appeal and allowing appeal, (1) the injunction took effect when made (October 19) and was 
binding on D as soon as they had notice of it (October 23), (2) the terms of the judge’s order were too wide, (3) whatever 
the position was as at September 26, by October 19, the circumstances had evolved, raising the question whether, by 
then, the balance of convenience was against the granting of interim relief, a point that the judge failed to address in his 
judgment (of November 5), (4) in the circumstances of the case, the delay between hearing and decision was too long, 
and the judge’s refusal to deal with D’s further representations until November 5 was unsatisfactory, (5) both C and D had 
legitimate cause for complaint about the way in which the matter was dealt with by the judge. Court further stating that 
the fact that the judge’s decision was communicated to the parties by letter and without reasons, and that the parties had 
to wait a further two weeks or so before reasons were given, created problems, not only for the defendants in knowing 
how to formulate an appeal, but also for the Court of Appeal in determining how to deal with the appeal procedurally 
and what to do about the judge’s order in the meantime. Films Rover International v Cannon Film Sales Ltd [1987] 1 
W.L.R. 670, ref’d to. (See Civil Procedure 2007 Vol.1 paras 23.0.3, 23.3.2, 25.1.14, 40.1.1, 40.3.1.)
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EXPANDABLE LIMITED v RUBIN  ■ [2007] EWHC 2463 (Ch), July 24, 2007, unrep. (Patten J.)
Document referred to in witness statement—right to inspect—privilege

CPR rr.31.2, 31.12, 31.14 and 31.19 [RSC Ord.24, r.11], Insolvency Act 1986 s.363. Individual (X) receiving 
£684k as his share in the profits of a land development. Company (C) asserting proprietary claim to the money and 
commencing proceedings against X. Supervisor (D) of IVA in respect of X given conflicting accounts by X of facts 
relevant to C’s claim. Being uncertain of merits of C’s claim, D making application under s.363 for directions and 
disclosing to C written communications between him and X, including communications between X  and D’s solicitors 
(Y). X made bankrupt and issue arising as to whether he was obliged to transfer to his trustees the money to which C 
laid claim. In his witness statement filed in the s.363 application, D referring to letter to him from Y. C applying under 
r.31.14(b) for an order requiring D to allow inspection of that letter. D resisting application on grounds of privilege. 
Registrar dismissing application. Held, granting C permission to appeal, but dismissing appeal (1) it was common 
ground that privilege attached to the letter, (2) r.31.3(1) provides that a party to whom a document has been disclosed 
“has a right to inspect that document”, and r.31.14(b) provides that a party “may inspect a document mentioned in” 
a witness statement, (3) in r.31.3, but not in r.31.14, it is expressly provided by way of exception that inspection may 
be withheld on grounds of privilege, (4) nevertheless, a claim of privilege may form the basis for the withholding of 
inspection under both rules, (5) the provisions of r.31.19(3) to (5), enabling a person to resist inspection by making 
an application to the court grounds of privilege, are of general application, (6) in these respects, the CPR did not alter 
the RSC rules as amplified in pre-CPR case law, (7) in any event, although the disputed letter was “mentioned in” 
D’s witness statement, (a) it was not relied on by D as a source of information, and (b) it could not be inferred that 
D intended to waive privilege. Dubai Bank Ltd v Galadari (No.2) [1971] 1 W.L.R. 731, CA; Nea Karteria Maritime 
Comany Ltd v Atlantic and Great Lakes Steamship Corporation (No.2) [1981] Com. L.R. 138; Dunlop Slazenger 
International v Joe Bloggs Sports Ltd [2003] EWCA Civ 901, ref’d to. (See Civil Procedure 2007 Vol.1 paras 31.3.2, 
31.3.27 and 31.14.2, 35.10.4.)

LONG v SAVA  ■ [2007] EWHC 2087 (Ch), September 28, 2007 (Mr. Peter Leaver Q.C.)
Permission to appeal—request for additional reasons

CPR r.52.3. Individual (C) making application for change of the register in relation to certain land titles. Adjudicator 
directing that Registrar should give effect to the application, and refusing respondents (D) permission to appeal. Judge 
giving D permission to appeal to High Court. D contending that adjudicator had failed adequately to state the reasons 
for his findings of fact on the issue of adverse possession. At hearing of appeal, C submitting that, as D had not, when 
seeking permission to appeal from the adjudicator, requested him to state additional reasons, they could not be heard 
to complain about the insufficiency of the reasons on the appeal. Held, rejecting the submission, it was clear from the 
terms in which the adjudicator dismissed the application for permission to appeal that he would not have acceded to 
an application to amplify his findings of fact. Judge explaining that it was for the judge of the appellate court hearing 
an application for permission to appeal, and not for the judge hearing the appeal where such permission had been 
granted, to consider whether the application should be adjourned and the matter remitted to the trial judge with an 
invitation to him to provide additional reasons. English v Emery Reimbold and Strick Ltd (Practice Note) [2002] 
EWCA Civ 605; [2002] 1 W.L.R. 2409, CA; J.D. Williams & Co Ltd v Michael Hyde & Associates Ltd [2001] P.N.L.R. 
233, CA, ref’d to. (See Civil Procedure 2007 Vol.1 paras 40.2.1, 52.3.6 and 52.11.4.)

R. (DAVEY) v AYLESBURY VALE DISTRICT COUNCIL  ■ [2007] EWCA Civ 1166, The Times November 
21, 2007, CA (Sir Anthony Clarke M.R., Sedley and Lloyd L.JJ.)

Judicial review claim—pre-permission hearing costs—whether recoverable by respondent

CPR rr.44.1, 44.13 and 54.4, Practice Statement (Judicial Review: Costs) [2004] 1 W.L.R. 1760, Practice Direction 
(Costs) para.8. Planning authority (D) granting planning permission to company. Individual (C) issuing claim form 
for judicial review seeking order quashing grant. D opposing, but judge granting, C’s application under r.54.4 for 
permission to proceed and reserving costs. At substantive hearing, judge dismissing claim and making order requiring 
C to pay D 75 per cent of the costs the claim “not to include the permission hearing” (thereby reflecting C’s success at 
that hearing). At detailed assessment, costs judge (1) ruling that, under the judge’s order, D were entitled to recover, not 
merely 75 per cent of the costs they incurred on preparing the acknowledgment of service and grounds of opposition 
(“acknowledgment costs”), but that percentage of all of their pre-permission costs, reasonably incurred and both 
reasonable and proportionate (“preparation costs”), and (2) granting C permission to appeal. Judge dismissing appeal 
([2007] EWHC 116 (QB)), and single lord justice granting C permission to make second appeal. Held, dismissing 



CIVIL PROCEDURE NEWS ISSUE 10/07 DECEMBER 4, 2007

5

appeal, (1) costs should ordinarily follow the event, and it is for the claimant who had lost to show that some different 
approach should be adopted, (2) where a claimant loses at the trial of a judicial review claim brought partly or wholly 
in the public interest, the court may make a restricted order for costs in favour of the successful party, or no order, (3) 
if awarding costs against the claimant, the judge should consider the question whether they are to include preparation 
costs (justified by the defendant) in addition to acknowledgment costs and order accordingly, (4) where the judge makes 
an undifferentiated order for costs in a defendant’s favour, the order has to be regarded as including preparation costs, 
(5) unless the court orders otherwise, a grant of permission to pursue a claim for judicial review, whether made on 
papers or after oral argument, is deemed to include an order that costs (excluding costs incurred in opposing the grant 
in open court) be costs in the case, (6) the question of a successful defendant’s recovery of costs incurred in opposing 
the grant of permission in open court is to be determined on Mount Cook principles. R. v Lord Chancellor Ex p Child 
Poverty Action Group [1999] 1 W.L.R. 347; R. (Ewing) v Office of the Deputy Prime Minister (Practice Note) [2005] 
EWCA Civ 1583, [2006] 1 W.L.R. 1260, CA; R. (Mount Cook Land Limited) v Westminster City Council [2003] EWCA 
Civ 1346, [2004] 2 P. and C.R. 22, CA, ref’d to. (See Civil Procedure 2007 Vol.1 paras  44.3.7, 44PD.2 and 54.12.5)

RHONE‑POULENC RORER INTERNATIONAL HOLDINGS INC v YEDA RESEARCH &  ■
DEVELOPMENT CO LTD [2007] UKHL 43, The Times October 30, 2007, H.L.

Reference of patent question—amendment of statement—whether new claim

CPR rr.16.2 and 17.4, Patents Act 1977 s.37(1)(a) and s.37(5), Patents Rules 1955 rr.54(1) and 100, Community 
Patent Convention art.23. International company (C) granted European patent for the combination of an antibody 
and drug, with the UK as one of the designated Contracting States. Israeli company (D) referring to Comptroller 
question of true proprietorship of the patent. In statement accompanying reference (in Patents Form 2/77 and as 
required by r.54), D stating that question referred was “whether it should be joint proprietor”. Subsequently, and 
after the two-year limitation period in s.37(5) had expired, D applying to amend the statement to allege that they 
were the sole inventors and to seek an order transferring the patent into its name alone. Hearing Officer exercising 
powers under r.100 and allowing amendment. On C’s appeal to High Court, judge (1) holding (a) that claims to 
sole entitlement and to part entitlement were to be regarded as claims to different rights, (b) that D’s claim to sole 
ownership amounted to the assertion of a new cause of action made after the expiry of the two-year period, and 
(2) ruling that the amendment should be disallowed ([2006] EWHC 160 (Pat);[2006] R.P.C. 24). Judge’s decision 
affirmed by Court of Appeal ([2006] EWCA Civ 1094, July 31, 2006, CA, unrep.). Held, allowing D’s appeal, (1) 
the commencement of proceedings under s.37(1) is not by making an ordinary civil claim but by reference of the 
primary statutory question to the Comptroller, (2) the statement required to be made by a party referring a question is 
not analogous to a claim form asserting a cause of action, (3) the question in this case was not whether D’s amended 
statement of facts amounted to a new claim, but whether it made the reference a new reference, (4) r.100 gave the 
Hearing Officer a broad discretion and he was entitled to take the view that it would cause no prejudice to C if D 
were allowed to assert what it claimed, on reflection, to be its full entitlement, (5) the amendment did not turn the 
reference of which the Comptroller was seised into a different reference. Observations on concept of adding new 
claim under CPR and contrast between ordinary civil procedure and the statutory scheme under the 1977 Act in this 
respect. (See Civil Procedure 2007 Vol.1 para.17.4.3)

RINGWAY INFRASTRUCTURE SERVICES LIMITED v VAUXHALL MOTORS LIMITED (NO.2)  ■ [2007] 
EWHC 2507 (TCC), October 30, 2007, unrep. (Akenhead J.)

Enforcement of adjudicator’s award—interest on judgment sum

Supreme Court Act 1981 s.35A(1), Housing Grants, Construction and Regeneration Act 1996 ss.110 and 111. 
Contractor (C) entering into contract with company (D) in standard JCT form. C referring dispute to adjudication 
and for interest on the sum adjudicated from May 24, 2007. On August 14, 2007, adjudicator deciding (1) that, by 
date no later than August 21, D should pay C £1.3m plus VAT, (2) that D should also pay interest on the principal 
sum up to that date, but only from July 2, until the sum was paid. Upon D not complying with the adjudicator’s 
decision, C issuing proceedings to enforce the decision. On October 23, judge granting C summary judgment and 
question arising as to interest payable by D to the date of judgment. C submitting that the court had a discretion under 
s.35A(1) to order that the judgment sum should carry interest as from May 24, 2007 (at a rate to be determined). 
Held, rejecting that submission, (1) C did not bring the proceedings against D for debt or damages, but to enforce the 
contractual requirement that D should comply with the adjudicator’s decision, (2) the date when C’s cause of action 
arose was August 22, and the court had a discretion to award interest from that date to the date of judgment (October 
23). (See Civil Procedure 2007 Vol.1 paras 7.0.18 and 40.8.5, and Vol.2 para.9A–105.)
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In Detail
Extending Time For Service of Claim Form
Introduction

In Hoddinott v Persimmon Homes (Wessex) Ltd [2007] EWCA Civ 1203, November 21, 2007, CA, unrep., the 
facts were that the claimants (C), having issued their claim form on May 22, 2006, were required by r.7.5(2) to 
effect service of it on the defendants (D) by September 22. Before that date, C made an application under r.7.6(1) 
for extension of time for service to November 22; the application was made without notice (as permitted by r.7.6(4)
(b)). The application was granted by a district judge (DJA) on September 13, and the next day C wrote to D notifying 
them that the claim form had been issued and enclosed a copy of the claim form “for information purposes only”. 
On October 2, D issued application under r.23.10 (Application to set aside or vary order made without notice) to 
set aside the district judge’s order (the “DJA order”). On October 5, the court notified the parties that D’s application 
would be heard on December 21.

Before that date, there were the following further developments. On November 21, C served the claim form and full 
particulars of claim on D (thereby complying with the DJA order). On November 28, D filed an acknowledgment 
of service in accordance with Pt 10. Pausing there, it may be noted that r.10.1(3) states that a defendant may file an 
acknowledgment of service if (a) he is unable to file a defence within the period specified by r.15.4 (The period for filing 
a defence), or (b) he wishes “to dispute the jurisdiction of the court”. The acknowledgment of service filed by D was in 
Form N9. In that form, a defendant is invited to “tick the appropriate box” indicating whether he intends (1) to defend all 
of the claim, (2) to defend part of the claim, or (3) to “contest” jurisdiction. D ticked the first of the three boxes, a choice 
that was to assume some importance for them later on (see “Rule 11 issues—abandonment of application” below).

At the hearing of D’s application (taking place, in the event) on January 30, 2007, another district judge (DJB) set 
aside the DJA order and struck out C’s claim. A High Court judge granted C permission to appeal and referred the 
appeal to the Court of Appeal on the ground that the case exposed a conflict between some relevant authorities. The 
Court of Appeal (Sir Anthony Clarke M.R., Dyson and Jacob L.JJ.) allowed the appeal and re-instated C’s claim.

The appeal involved a consideration of the effects of two CPR provisions; r.7.6 (Extension of time for serving a claim 
form), and r.11 (Procedure for disputing the court’s jurisdiction). C stood to succeed in their appeal if they succeeded 
either on their submissions in relation to r.7.6 or in relation to r.11. As will be explained below, they succeeded on 
both. The Court of Appeal’s judgment as to the r.7.6 issues is interesting, and as to the r.11 issues it is striking.

Rule 7.6 issues—discretion to extend time

The Court said the authorities establish that, where there is no good reason for the failure to serve the claim form 
within the four month’s period fixed by r.7.5(2), the court still retains a discretion (which, for ease of exposition here, 
may be called a “residual discretion”) to grant an extension of time on an application made in accordance with 
r.7.6(2), but is unlikely to do so. The Court agreed that DJB was right to hold that DJA (on the material before her on 
September 13,) should not have granted C’s application for an extension of time, as there was no good reason why the 
claim form should not have been served within the four month period. However, the Court held that DJB, in refusing 
to extend time for service (on the material before him on January 30), had not exercised his discretion correctly under 
r.7.6(1), and therefore should not have set aside the DJA order extending time for service until November 22.

The Court said DJB was wrong not to exercise in C’s favour (what was called above) the residual discretion because, 
at the time when he considered D’s application to set aside the DJA order under r.23.10 (i.e. on January 30, 2007), 
there was “an unusual combination of facts” which justified its exercise in favour of C; they were (i) that it was clear 
that the claim was not time-barred, (ii) that D had notice of the claim within the initial four month period, as on 
September 14 he had received from C a copy of the claim form, and (iii) that, on November 21, the claim form and 
full particulars of claim had been served on D. The Court said that the failure of DJB to take the second of these 
matters into account (a matter which C submitted was relevant to the question whether D would suffer prejudice if 
an extension of time was allowed) was a material omission, enabling the Court of Appeal to exercise the residual 
discretion afresh. (That is an interesting point, as it indicates that informal notice of claim may be relevant where 
issues relating to the failure to comply with formal service requirements arise.)

In coming to these conclusions, the Court dealt with two particular submissions made by C and opposed by D; the 
DJB and the Court were in accord that the first should be accepted and the second rejected. The first submission was 
that a reason for not setting aside the DJA order was that the limitation period had not expired (and would in fact 
not run for some years hence). The Court said (paras 52 and 53) that, where there is doubt as to whether a claim has 
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become time-barred since the date on which the claim form was issued, it is not appropriate to seek to resolve the 
issue on an application to extend time for service or on an application to set aside an extension of time for service. 
However, in such circumstances, the possibility that time has run is of considerable importance in considering 
whether extension should be given or not. On the other hand, where (as in this case) it is clear that the claim has not 
become time-barred the considerations are entirely different. In those circumstances, the fact that a claim is clearly 
not time-barred is a relevant consideration to be taken into account in favour of the claimant when the court decides 
whether to grant an extension of time; but it is not determinative.

C’s second submission was that a matter that DJB should have taken into account in determining whether the residual 
discretion should be exercised in C’s favour was that DJA’s granting of an extension gave C an assurance that service 
within the extended time would be good service and engendered in him a sense of security in that respect which 
the court should not “disturb”. The Court concluded that that it is not a factor to be taken into account (paras 47 and 
48). The Court stated (para 50): “If a claimant applies for and obtains an extension of time for service of the claim 
form without giving notice to the defendant, he does so at his peril. He should know that an order obtained in such 
circumstances may be set aside”.

Rule 11 issues—abandonment of application

It was explained above that C stood to succeed in their appeal on either of two main grounds. As we have seen, they 
succeeded on the first. We now come to the second, based on r.11 (Disputing the court’s jurisdiction), on which also 
C succeeded.

Rule 11(1) states that a defendant who wishes to (a) dispute the court’s jurisdiction to try the claim, or (b) argue that 
the court should not exercise jurisdiction, may apply to the court for an order declaring that it has no such jurisdiction 
or should not exercise any jurisdiction which it may have. The filing of an acknowledgment of service is a necessary 
prerequisite to the making of such an application (r.11(2)), and an applicant is given the assurance that, by filing of 
an acknowledgment of service, he does not lose any right he may have to dispute the court’s jurisdiction (r.11(3)) 
(the latter a remedial provision of long-standing in English procedural law). An application under this rule has to be 
made within 14 days after filing the acknowledgment of service (r.11(4)). If the defendant files an acknowledgment of 
service, but does not make such an application within the 14 days, “he is to be treated as having accepted that the 
court has jurisdiction to try the claim” (r.11(5)). 

Before DJB, and on the appeal in this case, C pointed to these provisions and argued that, in the light of r.11(5), and 
the terms of the acknowledgment of service filed by D (in which they had not ticked the “contest” jurisdiction box), 
it was not open to D to contest the DJA order. The argument ran (1) that D had filed an acknowledgment of service 
and had not made an application under r.11(1); (2) thus the two conditions in r.11(5) were satisfied and, (3) therefore, 
necessarily, the consequence of that as stated in r.11(5), that is that D should be “treated as having accepted that the 
court has jurisdiction to try the claim”, followed. 

In reply, D submitted that r.11 did not apply in these circumstances, principally on the ground that their challenge 
to the extension of time for service was not a contest as to “jurisdiction” within r.11. If they were wrong about 
that, D drew attention to the fact that their application to set DJA order aside was issued on October 2 before their 
acknowledgment of service was filed (on November 28) in accordance with time limit imposed by the rules, and 
submitted that it would be ridiculous to expect that, in order to challenge the extension of time for service, they 
should have to make another application. DJB was prepared to proceed on the basis that r.11 was engaged, but held 
that D’s application under r.23.10 made an application under r.11(1) unnecessary.

The Court of Appeal concluded that DJB was right to proceed on the basis that r.11 was engaged in the circumstances 
of this case, but wrong to hold that D’s application under r.23.10 made an application under r.11(1) unnecessary. The 
Court held that D’s appeal should be allowed on that ground alone. The Court noted that DJB did not hold that D’s 
application to set aside the DJA order could be treated as if it were an application under r.11(1) and said that he was 
right not to do so. In summing-up its conclusion on this aspect of the appeal, the Court stated (para.29):

“It follows that, since both of the conditions of paragraph (5) [of r.11] were satisfied in this case, the defendant is 
treated as having accepted that the court should exercise its jurisdiction to try the claim, notwithstanding the late 
service of the claim form. The effect of paragraph (5) was that [the defendant] was to be treated as having abandoned 
its application to set aside the order extending time for service. This conclusion is reinforced by the fact that in is 
case the defendant indicated on the acknowledgment of service that it did not intend to contest jurisdiction and did 
intend to defend the claim.”

If there is a moral to be gleaned from the Court’s decision it is this: a defendant who wishes to oppose an extension 
of time for service of the claim form should tick the right box on Form N9.   
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Plans, Maps, Diagrams and Photographs
In Hunte v E. Bottomley and Sons Ltd [2007] EWCA Civ 1168, The Times November 21, 2007, CA, the Court of 
Appeal dealt with an appeal from the decision of a country court judge in a claim brought by a tenant (C) against 
his landlord (D). The claimant alleged that D had interfered with his right of way. The judge gave judgment for C 
(for facts, see “In Brief” section of this issue of CP News). On D’s appeal to the Court of Appeal (which the Court 
dismissed), the lords justices (Ward, Arden and Smith L.JJ.) were hampered in their understanding of the factual 
basis for C’s claim, and therefore in their understanding of the point of law raised by D on the appeal, by the lack 
of adequate documentation relating to the layout of the locus in quo. On the basis of her experience in this case, 
and in a number of other cases, Arden L.J. added to her judgment some general observations about the use of plans, 
maps, diagrams and photographs in the Court , so that parties (particularly unrepresented parties) can be aware of 
the problem in the future.

Her ladyship said (at paras 30 and 31):

“30. The problem is this: there are a significant number of cases which involve this court using plans, maps, diagrams 
and photographs, and more importantly, understanding them. These cases usually concern land. Many cases of this 
kind, however, and I am sorry to say that this was one of them, are prepared in a way which makes it very difficult for 
members of this court, when reading the papers in preparation for the appeal hearing, to read the plan, map, diagram 
or photograph correctly, or to follow fully the submissions of the parties about those documents or the property which 
is the subject of the dispute. In these circumstances, the court cannot be certain about what the plan, diagram, map 
or photograph shows until the appeal is opened and they are fully explained. Those who prepare bundles or skeleton 
arguments would do well to remember that a plan, map, diagram or photograph which is clear to people who are 
fully familiar with the case may well not be wholly clear to a judge coming to the case for the first time. The problem 
is often exacerbated when the case comes to this court, and the parties very properly put into the appeal bundle some 
only of the maps, plans, diagrams or photographs. When that happens, this court does not have all the information 
which the court below had. In my judgment, it is absolutely essential in any case of this kind, where the court is 
going to have to grapple with plans, maps, diagrams or photographs, that there is at least one plan, photograph or 
map which leaves the court in no real doubt about the location of all the relevant features. The skeleton arguments 
should also identify that photograph, map, plan or diagram at an early point, so this court is left in no doubt when it is 
prereading its papers for the hearing. Very often, in my experience, this court is (for example) either given some only 
of the plans, or photocopies which do not have the colouring referred to in the original documents or by the judge in 
his judgment, or copies with parts cut off, or without compass points, or where appropriate, a statement of the scale. 
Those who prepare skeleton arguments for cases in this court or appeal bundles should please bear in mind that the 
court has properly and easily to understand any map, plan, diagram or photograph which is material in the appeal.

31. In this case, the court did not have a full set of plans or photographs or a plan which showed all the relevant 
features. Ward LJ has referred to the difficulties in more detail, and I agree with what he said. When this court sat, we 
had to have those features of the plan explained to us. That wastes court time and increases the cost for the parties. I 
hope that these remarks will be taken into account for the future by litigants in this court.”
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