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In Brief
Cases

■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■   

EGAN v MOTOR SERVICES (BATH) LTD  ■ [2007] EWCA Civ 1002, The Times December 24, 2007, 
CA (Ward, Arden and Smith L.JJ.)

Draft judgments—corrections to

CPR Pt 40, Practice Direction (Reserved Judgments). In Sale of Goods Act claim, judge circulating to counsel draft 
trial judgment giving judgment for defendants. Counsel for claimant writing to judge raising a large number of points 
on which he disagreed with the judge’s conclusions and inviting him to reconsider. As a consequence, judge making 
some changes not affecting the result, and handing down judgment. In dismissing appeal, Court (1) noting deprecating 
practice of counsel writing to judge upon receipt of draft judgment, asking him to reconsider his conclusions, and (2) 
giving. (See Civil Procedure 2007 Vol.1 paras 40.2.1, 40.2.5 and 40EPD.1.)

OSUNDE v GUY’S AND ST THOMAS’ HOSPITAL  ■ [2007] EWHC 2275 (QB), September 27, 2007, 
unrep. (Calvert-Smith J.)

Medical negligence claim—interim payment application—prejudice to quantum hearing

CPR rr.25.7 and 41.4. Child (C2), who was born with very serious disabilities in a hospital (D), and his mother 
(C1) bringing negligence claim against D. D admitting liability and, on November 22, 2005, judgment entered 
with damages to be assessed. D making interim payment of £50,000. Final assessment of damages by the court 
expected to take place in October 2008. Claimants’ application for order for further interim payment of £850,000 
opposed by D. D conceding (1) that the claim will eventually result in an award of at least £1.7m, (2) that C2 could 
not properly be cared for in the accommodation in which he lived with and was cared for by C1, and that it could 
not be adapted so as to make it suitable, (3) that the continuing difficulties caused in part by the inadequacy of the 
current accommodation have had a detrimental effect on C1’s health and on her ability to care for her two younger 
children. D contending (1) that the house that C1 proposed to purchase and adapt was bigger than was necessary 
for C2’s needs, and (2) that a further payment of the amount sought would make it extremely difficult for the judge 
trying the issue of quantum to make a periodic payments order for C2’s future pecuniary losses, since there would not 
be sufficient left in the damages awarded to permit it. Held, granting the application, the ordering of the additional 
payment would not prejudice D’s interests in the determination of quantum. Principles to be applied in applications 
under r.25.6, in particular in cases where liability for long-term care of claimants is incurred by defendants in medical 
negligence cases, explained. Rialis v Mitchell (1984) 128 S.J. 704, CA; Stringman v McArdle [1994] 1 W.L.R. 1653, 
CA; Campbell v Mylchreest [1999] PIQR Q17, CA; Dolman v Rowe [2005] EWCA Civ 715, May 19, 2005, CA, 
unrep.; Tinsley v Sarkar [2004] EWCA Civ 1098, July 23, 2004, CA, unrep. (See Civil Procedure 2007 Vol.1 paras 
25.7.15, 25.7.16, 25.7.29, 41.4.1 and 41.7.1.)

■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■   

ALDI STORES LTD v WSP GROUP PLC  ■ [2007] EWCA Civ 1260, The Times, December 4, 2007, CA 
(Longmore, Thomas and Wall L.JJ.)

Abuse of process—re-litigation of issues—court’s resources

CPR rr.1.1 and 3.4(2)(b). Under terms of complex contractual arrangements, supermarket (C) becoming entitled to 
warranties from builders (H) of premises occupied by C and built by H for C’s landlord. In June 2001, C commencing 
TCC action against H claiming damages for breach of warranty and negligence (“original action”). In May, 2002, 
lessees of other premises on the same site bringing similar action for a much larger sum against H (“other action”). H 
going into administration and H’s indemnity insurers (for primary layer) instructing solicitors to act on H’s behalf in 
the original action. H bringing Pt 20 claims against consultants (D) engaged in the project. D also brought into the 
other action. C obtaining judgment against H for the whole of its claim in the original action. Other action, and the Pt 
20 claim in the original action, which judge had ordered should be tried together (and to which C not a party), settled 
in course of trial in January 2004. In December 2004, C formally settling on unsatisfactory terms Commercial Court 
claim brought in August 2003 against excess layer underwriters. In October 2005, C commencing claim against 
D for breach of warranties. Judge granting D’s application to strike out this claim on grounds of abuse of process, 
principally on grounds (1) that claims made against them by C were essentially the same as those made against them 
by H in the Pt 20 proceedings, (2) that those claims should have been raised against them in the original action, and 
(3) that resources of the TCC should not be devoted, for a second time, to trying the same allegations ([2007] EWHC 
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55 (TCC)). Held, allowing C’s appeal, (1) C’s claims against D could have been brought by C in the original action, (2) 
C made a judgment that it would be in its interests to try and make a recovery against the excess layer underwriters 
on the judgment it had obtained against H, rather than to continue the original proceedings (bringing D into them), 
(3) in the circumstances, that was a decision which was open to C as a sensible and cost effective way of proceeding, 
(4) D settled the other action in full knowledge of the fact that the claim over against them might be pursued by C, 
(5) if a litigant’s claim can be properly brought, he cannot be denied the right to bring it on the basis that he could 
have acted differently, and so made more efficient use of the court’s resources, (6) although there is no rule of law 
that there cannot be abuse of process unless there is sufficient identity of defendants in the several actions, it was the 
position in this case (a) that C’s original claim was brought against H and its claim in these proceedings was brought 
against D (completely different parties), and (b) that C were not vexing or harassing D a second time. Court observing 
that, where in complex commercial multi-party litigation, it is the wish of one party to pursue other proceedings 
whilst reserving a right in the existing proceedings, and possible difficulties of the type arising in this case can be 
anticipated, the parties should raise them with the court and not let them fester, so that the court is able to express its 
view as to the proper use of its resources, and on the efficient and economical conduct of the litigation. Henderson v 
Henderson (1843) 3 Hare 100; Johnson v Gore Wood [2000] UKHL 65; [2002] A.C. 1, HL; Dexter v Vlieland-Boddy 
[2003] EWCA Civ 14, ref’d to. (See Civil Procedure 2007 Vol.1 paras 1.3.7, 1.4.15, 3.4.3, and  Vol.2 para.9A-160.)

BOTTIN (INTERNATIONAL) INVESTMENTS LTD v VENSON GOUP PLC  ■ [2007] EWCA Civ 1198, 
October 23, 2007, CA, unrep. (Waller and Carnwath L.JJ.)

Appeal—conditions—security for costs

CPR rr.25.13(2)(g), 25.15, 52.3(7) and 52.9. Company (C) bringing claim in deceit against directors of another 
company (D) ([2006] EWHC 3112 (Ch)). C spending £190,000 in attempts to enforce the judgment. Single lord 
justice giving D permission to appeal and staying execution of judgment. C, after abandoning their application to 
set aside grant of permission, making application for condition to be imposed on D’s permission to appeal to effect 
that, in event of D’s appeal succeeding, D should re-imburse C the £190,000. Court of Appeal relieved of need to 
decide whether it had power to impose such condition by D offering to give undertaking of set off against costs. C 
also making application for order requiring C to give security for costs of the appeal on ground that D had taken 
steps in relation to their assets that would make it difficult to enforce an order for costs against them. Held, granting 
the application and ordering security in the sum of £234,000, (1) the witness statement in support of C’s application 
provided a strong prima facie case to satisfy r.25.13(2)(g), (2) a detailed response to it might have been expected, but 
D’s response failed entirely to answer it, (3) D had failed to satisfy the Court by evidence that the effect of ordering 
security would be to stifle the appeal. Hammond Suddard Solicitors v Agrichem Holdings Ltd [2001] EWCA Civ 
1915, ref’d to. (See Civil Procedure 2007 Vol.1 paras 25.15.2, 52.3.14 and 52.9.4)

CRANE v CANONS LEISURE CENTRE  ■ [2007] EWCA Civ 1352, The Times January 10, 2008, CA 
(May, Maurice Kay and Hallett L.JJ., and Chief Master Hurst)

Detailed assessment—recovery of cost consultant’s fees—whether profit costs—success fee

CPR rr.44.12A and 47.18. Trade union entering into collective CFA (CCFA) with solicitors (X). X acting for union member 
(C) in personal injury claim for damages of £9,500 against his employers (D). X negotiating with D’s insurers (Y) and, 
without proceedings being issued, claim compromised for £1,500 with costs on the standard basis. X and Y unable 
to agree costs. C commencing costs only proceedings by claim form in accordance with Pt 8, following the r.44.12A 
procedure, and court ordering that costs be determined by detailed assessment. X engaging cost consultants (Z) to conduct 
detailed assessment. Costs officer assessing X’s bill at £6,572, and determining that, under the CCFA, X (nominally C) 
were entitled to a success fee of 45 per cent. In addition, costs officer determining that X entitled to recover costs of Z in 
conducting the assessment and assessing those costs at £3,869, including success fee at 45 per cent. On appeal, Master 
disallowing the success fee part of the assessment costs on ground that these costs were disbursements and not profit 
costs, reducing those costs to £2,930. Circuit judge granting C permission to appeal and transferring appeal to Court of 
Appeal. Held, allowing appeal, Z’s work was properly described as work done “on behalf of the solicitors” and their 
fees were properly described as base costs within the terms of the CCFA. (Cases on distinction between disbursements 
and profit costs explained.) Halloran v Delaney [2002] EWCA Civ 1258; [2003] 1 W.L.R. 28, CA, ref’d to. (See Civil 
Procedure 2007 Vol.1 paras 44.12A.1, 47.18.1 and 48.176, and  Vol.2 paras 7A-24, 7A-39 and 7C-93.)

CUNDALL JOHNSON  ■ AND PARTNERS v WHIPPS CROSS UNIVERSITY HOSPITAL NHS TRUST 
[2007] EWHC 2178 (TCC), September 19, 2007, unrep. (Jackson J.)

Failure to comply with pre-action protocol—stay of proceedings

CPR r.3.1(2)(f), Pre-Action Protocol for Construction and Engineering Disputes paras 1.1 and 3, Technology and 
Construction Court Guide para.2.6.1. Hospital trust (D) entering into agreement with consultant engineers (C) for 
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services in respect of various projects. After pre-action correspondence between the parties, C bringing a claim 
against D under the agreement for outstanding fees in relation to two distinct projects, one for demolition and the 
other for construction. C applying for stay on ground of C’s non-compliance with the Protocol. C conceding that their 
claim in relation to the construction project fell within para.1.1. Held, granting D’s application and ordering a stay for 
ten weeks, (1) a claim for professional fees made by a firm of consultant engineers falls within the term “engineering 
disputes” in para.1.1, (2) the fact that C’s claim in relation to the demolition project could also be characterised as 
debt collection did not take it outside para.1.1, (3) C did not comply with the requirements of the Protocol in respect 
of either claim, in particular, they never sent a letter of claim that complied with para.3, (4) whether or not to grant a 
stay in these circumstances is a matter for the court’s discretion to be exercised in the light of all the circumstances, 
(5) in this case, a stay should be granted because, (a) as a proper summary of the claim had not been notified in 
advance, it would be unfair on D for C to proceed immediately with litigation, and (b) it would be in the best interest 
of both parties for them to go through the Protocol process as there was a real possibility of settlement. Purpose of 
Protocol explained. Daejan Investments Limited v The Park West Club Limited [2003] EWHC 2872 (TCC),[2004] 
B.L.R. 223, ref’d to. (See Civil Procedure 2007 Vol.1 paras 3.1.7, C1A-010 and C5-001, and Vol.2 paras 2C-43 and 
9A-163.)

LAING v TAYLOR WALTON  ■ [2007] EWCA Civ 1146, November 15, 2007, CA, unrep. (Buxton, Laws 
and Moses L.JJ.)

Abuse of process—professional negligence claim—re-litigation of issues 

CPR r.3.4(2)(b). Property developer (C) and investor (X) entering into agreement for development project. Agreement 
drawn up by solicitors (D), but in circumstances making it difficult to discern whether or not (and, if so, during which 
periods) D was retained jointly by X and C or separately. X bringing claim against C (first case) for declaration as 
to his entitlements under the agreement. Judge granting declaration, holding that the agreement was not as alleged 
by C. C making no appeal. For purpose of recovering for loss suffered by judge’s holding as to C’s obligations to X 
under the agreement, C then bringing professional negligence claim against D (second case), alleging that agreement 
as drafted by D failed to reflect what C and X had agreed. Judge refusing D’s application to strike out the claim as 
an abuse of process (finding that there was a reasonably compelling case that the decision of the judge in the first 
case on the terms of the agreement was open to serious challenge), but granting D leave to appeal. Held, allowing 
C’s appeal, (1) if C were to succeed in the second case it would be necessary for him to demonstrate that the judge 
in the first case was wrong in holding that the agreement was as alleged by X and not by C, (2) further, it would be 
necessary for C to demonstrate that the judge’s decision was wrong because it wrongly assessed the very matters that 
C relied on in support of his claim in the second case, (2) C sought to achieve by the second case, not the addition 
of matter that, negligently or for whatever reason, was omitted from the first case, but rather a re-litigation of the 
first case on the basis of exactly the same material as was, or could have been before, the judge in that case, (3) the 
administration of justice would be brought into disrepute if C were permitted in the second case to advance exactly 
the same case as was tried and rejected by the judge in the first case, (4) the appeal involved, not a review of the 
judge’s exercise of discretion, but of his exercise of judgment in dismissing D’s application, (5) in reviewing such an 
exercise of judgment, the Court likely to give considerable weight to the opinion of the judge, but was not limited to 
considering whether the facts fell within a wide ambit of discretion. Court making general observations on exercise 
of inherent power to prevent abuse of process where a claim is brought for professional negligence to recover losses 
incurred by loss of previous claim in circumstances where the latter claim involves an attempt to demonstrate that 
the decision in the previous claim would have been different, absent negligence on the part of the lawyer. Hunter v 
Chief Constable of the West Midlands [1982] A.C. 529, HL.; Phosphate Sewage v Molleson (1879) 4 App.Cas. 801, 
HL; Walpole v Partridge and Wilson [1994] Q.B. 106, CA, 106; Hall (Arthur J.S.) v Simons [2002] 1 A.C. 615, H.L, 
ref’d to. (See Civil Procedure 2007 Vol.1 paras 1.3.7, 1.4.15, 3.4.3, and Vol.2 para.9A-160.) 

MOAT HOUSING GROUP-SOUTH LIMITED v HARRIS  ■ [2007] EWHC 3092 (QB), 158 New L.J. 67 
(2008) (Christopher Clarke J.)

Detailed assessment—two solicitors acting for receiving party—second assessment

CPR r.47.6, Practice Direction (Costs) para.4.2(2) and Precedent F. Social landlord (C) bringing possession 
proceedings against tenant (D1) of rented premises occupied by her with her four children by her partner (the second 
defendant) (D2). County court judge (1) granting C possession order, and (2) making anti-social behaviour orders. 
Court of Appeal allowing defendants’ appeals in part, and ordering C to pay the costs of the appeals and certain costs 
below. At some times, D1 represented by one firm of solicitors (X) and D2 by another (Y), and at other times both 
represented by one or the other of those firms. In the event, both represented by Y on the appeal (for which they 
had LSC funding). On June 14, 2005, Y commencing detailed assessment proceedings by notice with certificate of 
completeness attached, and on August 9 agreement reached as to amount payable by C on Y’s bill. On August 19, 
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2005, X purporting to serve a further notice of commencement and bill of costs on behalf of both appellants. On 
C’s application for a preliminary ruling (on issue raised in their Points of Defence) Master dismissing X’s request for 
assessment of their bill of costs on ground that there could be only one detailed assessment for all costs in relation to 
a particular claim. Held, dismissing X’s appeal, (1) it is incumbent on the receiving party to bring forward his whole 
case at once and to divide the bill into parts if there has been more than one solicitor, (2) a receiving party’s bill is 
his statement of what he claims is due to him pursuant to whatever order entitles him to costs, (3) proceedings that 
are begun by notice can be concluded by an order following assessment, or by agreement, (4) pre-CPR authority 
demonstrates that, where there has been an assessment, there can be no further assessment, (5) the CPR introduced 
significant changes in relation to costs, but there is nothing to qualify that authority, and the same principle applies 
where the assessment has been concluded by agreement, (6) if a receiving party leaves out of his bill what he should 
have claimed and there is a settlement, he cannot recover more than the amount agreed. In the Estate of Segalov 
[1952] P. 241, ref’d to. (See Civil Procedure 2007 Vol.1 paras 1.3.9, 2.3.1, 43PD.4, 47.6.1 and 48.91.)

SIMS v HAWKINS  ■ [2007] EHCA Civ 1175, November 14, 2007, CA, unrep. (Rix, Keene and Lloyd 
L.JJ.)

Non-party costs order—corporate litigant and officers—notice of risk as to costs

CPR r.48.2, Supreme Court Act 1981 s.51(3). Individual (C) purchasing unit on property development from company 
(D). Husband (X) sole director of D, and wife (Y) de facto director and company secretary, and both shareholders in 
D. On November 27, 2000, C sending letter before action, and on October 25, 2001, bringing claim against D for 
breach of contract and misrepresentation. D ceasing to trade on May 31, 2002, whereupon defence of claim funded 
by X and Y. Case tried during days in December 2005 (when C placed X and Y on notice that he intended to seek a 
costs order against them) and February 2006, after which judge giving judgment for C on liability and also on two 
questions of principle relating to quantum. After further two-day hearing in November 2006, on December 12, 2006, 
judge giving judgment on quantum and making order for costs against D. On C’s application for non-party costs 
order against X and Y, judge (1) finding that, though the position had been otherwise initially, the defence of the claim 
had been continued in the interests of X and Y and for their benefit, (2) rejecting C’s allegations that they had been 
dishonest and had acted in bad faith, and (3) ordering them to pay C’s costs from October 1, 2005, principally on 
ground that, by then, they ought to have realised that they were at risk of such an order. Judge granting C permission 
to appeal on ground that order should run from an earlier date. Held, dismissing appeal (1) the judge had not erred 
in the exercise of his discretion, (2) a s.51(3) order may be made against the funders of a losing defendant as well as a 
losing claimant; but their positions are not necessarily the same (as a speculative claim does not have to be brought, 
but a defendant fails to make a defence to a claim, (3) on its own, the fact that non-parties maintain a company’s 
defence to a claim after it has ceased trading is not sufficient for the making of a costs order against them, (4) at the 
earliest opportunity, a non-party should be warned of the possibility that costs against him may be sought, (5) but that 
is a guideline only and not a requirement, and is applicable, not only in cases where the non-party could have been 
made a substantive party, but generally, (6) the weight given by the judge to the fact that X and Y were not expressly 
placed on notice by C until shortly before the trial did not amount to an error of law or principle. Rix L.J. examining 
authorities on liability for costs of persons inevitably close to a company litigant, such as directors, controlling 
shareholders or liquidators, and who are, almost as a matter of course, in charge of the company’s litigation and, 
where the company is insolvent or practically so, may be funders of the litigation too. Dymocks Franchise Systems 
(NSW) Pty. Ltd v Todd [2004] UKPC 39; [2004] 1 W.L.R. 2807, PC; Petromec Inc v Petroleo Brasileiro SA Petrobas 
[2006] EWCA Civ 1038; [2007] Costs L.R. 212, CA; Wiggins v Richard Read (Transport) Ltd, December 8, 1998, CA, 
unrep. (See Civil Procedure 2007 Vol.1 para.48.2.1, and Vol.2 para.9A-265.)

Statutory Instruments
CIVIL PROCEDURE (AMENDMENT NO.2) RULES 2007 (SI 2007/3543) ■

CPR Pts 3, 19, 52, 54, 57, 75, 76, 77, Sch.1 (RSC Ord.96). Amend the following provisions in the CPR: (1) r.3.7 and 
r.3.7A (Sanction for non payment of fees) to include hearing fees (as well as court fees); (2) r.19.9 etc (Derivative claims) 
making minor correcting amendments to recent amendments; (3) r.54.19 (Court’s powers in respect of quashing 
orders) reflecting amendment to Supreme Court Act 1981 s.31; (4) para.(4)(b) of r.57.7(Contents of statement of case 
in probate claim); (5) Pt 75 (Traffic Enforcement) following new Regulations; and (5) Pt 76 (Prevention of Terrorism 
Act 2005) taking into account drafting comments made by Joint Committee on Statutory Instruments. In addition (1) 
add Pt 77 (Provisions in Support of Criminal Justice) making provision for Serious Crime Prevention Orders; (2) omit 
Sect. II of Pt 54 (Judicial and Statutory Review); and (3) revoke Sch.1 RSC Ord.96. Coming into force, as to Pt 75, 
March 31, 2008, otherwise April 6, 2008. (See Civil Procedure 2007 Vol.1 seriatim, and “CPR Update” section of 
this issue of CP News.)
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In Detail 
Interim Payments
The Supreme Court Act 1981 s.32 and the County Courts Act 1984 s.50 state that provision may be made by rules 
of court enabling the High Court and the county courts “to make an order requiring a party to the proceedings to 
make an interim payment of such amount as may be specified in the order”. For these purposes, “interim payment” 
is defined as “a payment on account of any damages, debt or other sum (excluding costs) which that party may be 
held liable to pay to or for the benefit of another party to the proceedings if a final judgment or order of the court in 
the proceedings is given or made in favour of that other party” (s.32(5) and s.50(5)).

It is a general principle that a defendant has a right not to be held liable to pay until liability has been established by 
a final judgment. The court has no inherent power to order payment on account (Moore v Assignment Courier Ltd 
[1977] 1 W.L.R. 638; [1977] 2 All E.R. 842, CA). The jurisdiction granted by this legislation and carried into effect by 
rules of court (see CPR rr.25.6 to 25.9) to order an interim payment is an exception to that principle. The exception 
was first established by the Administration of Justice Act 1969 s.20, which implemented a recommendation made 
in the Report of the Committee on Personal Injuries Litigation (1968) (Cmnd. 3691) (the Winn Committee), and was 
regarded as a significant innovation at the time. Its purpose was to mitigate the hardship caused to claimants making 
well-founded personal injuries claims by the long delays then existing between commencement of proceedings 
and receipt of damages by way of compensation. The Committee envisaged that this exceptional power would be 
of particular use in such cases where (a) the defendant has admitted full liability, (b) the liability of the defendant 
has been established by the entry of interlocutory judgment for damages to be assessed, (c) where the claimant sues 
two or more defendants who blame each other but do not allege contributory negligence against him, provided all 
the defendants are insured and substantial. The main problem faced by the Winn Committee was that of devising 
a procedure that would enable the court to make interim orders enabling the plaintiff to receive some payment on 
account “where this can be done without injustice or prejudice to the defendant”. The Committee’s proposals were 
different to those floated during the consultation process. (The Committee accepted that their earlier proposals were 
flawed, largely because they were unfair to defendants.)

Draft rules of court designed to carry this recommendation into effect in the manner proposed by the Committee 
were given in Appendix 6 to the Report. The primary legislation was enacted in terms wide enough to enable the 
jurisdiction to be exercised in cases other than personal injury claims should rules of court so permit. In 1969, the 
draft rules, which were confined in their effect to claims for damages in respect of wrongful death and personal 
injuries, were enacted. In 1980, the rules were amended to enable orders to be made for the payment of “any 
damages, debt or other sum (excluding costs)”, thereby enlarging considerably the scope of the power.

After some initial skirmishing, the procedure for interim payments became an accepted feature of English litigation 
practice. In modern times, cases in which serious disputes arise between parties tend not to be about whether an 
interim payment should be made, but about the amount to be paid. A recent example is the case of Osunde v Guy’s 
and St Thomas’ Hospital [2007] EWHC 2275 (QB), September 27, 2007, unrep. This was one of those dreadful 
cases in which a baby had been injured at birth and rendered severely disabled, with the result that arrangements 
would have to be made so that it could grow up in specially adapted accommodation and with 24-hour support. 
The defendants admitted liability and judgment was entered with damages to be assessed and an interim payment 
of £50,000 was made. It was common ground that the claim would result in an award of at least £1.7m, and very 
likely more. The claimant applied for an order for a further payment of £850,000 to enable a particular property to 
be purchased and adapted to the claimant’s needs. The defendants contended, on two principal bases, that it should 
be limited to £500,000; they were (1) that it should be possible to find and adapt a property for a lesser sum, and (2) 
that an award in the full amount would be prejudicial to them.

In theory, the most obvious instance of prejudice that could be inflicted on a defendant would be where he was 
ordered to pay a sum which clearly exceeded that for which the claimant could obtain judgment. This is guarded 
against by the requirement in r.25.7(4) to the effect that the court must not order an interim payment “of more than a 
reasonable proportion of the likely amount of the final judgment”. The court is required, first to come to a conclusion 
about the likely amount of the final judgment, and secondly to decide what would be a reasonable proportion. In the 
Osunde case, Calvert Smith J. said that the principle was that “the amount payable as an interim award should not 
be such as to expose the defendant to the risk that the eventual damages will be less than the sum or sums paid out 
as interim awards”. If the sum applied for is well within “the likely amount of the final judgment”, it will normally 
be awarded, but it is a relevant consideration (which may lead the court to decline to make the order) that the 
payment sought may prejudice the trial or the position of the defendant in the proceedings, or pre-judge an issue to 
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be determined at trial (the so-called “level playing field” principle) (Tinsley v Sarkar [2004] EWCA Civ 1098, July 23, 
2004, CA, unrep., at para.48 per Thorpe L.J.).

In cases with facts similar to those in the instant case, the nature of the long-term care arrangements that should be 
made for the claimant, and for which the defendant should pay, may be a matter in dispute between the parties, 
with the defendant contending that the arrangements proposed by the claimant are not reasonable (e.g. Dolman v 
Rowe [2005] EWCA Civ 715, May 19, 2005, CA, unrep.). The determination of this issue may involve many expert 
witnesses, and experience gained from a certain amount of experiment (first trying this method of care, and then trying 
that) might assist in the ultimate determination of the issue. Where a claimant seeks an interim payment for money to 
assist in the putting in place of arrangements which the defendant contends are not reasonable, it might be expected 
that the defendant would resist the application on the ground that an order would pre-judge that very issue.

In the instant case, the defendants did not contend that the arrangements proposed for the claimant’s care were 
unreasonable. Nevertheless, they did argue that an order in the terms sought (which would raise the total amount 
paid by way of interim payments to £900,000) would breach the level playing field principle. Their argument was 
that, following final judgment on quantum, the amount remaining to be paid over to the claimant after the total 
interim payments had been deducted would be at such a low level that it would be impossible, or at best extremely 
difficult, for the judge to exercise powers under s.2 of the Damages Act 1996 to make a periodical payments order 
for the claimant’s future pecuniary loss (see CPR Pt 41, Sect. II). Put shortly, the submission was that prejudice to 
the defendants lay in the fact that, if the claimant’s application was granted, the question whether it would be more 
appropriate that all or part of the claimant’s award should be paid in a lump sum or by periodical payments would 
be foreclosed. Both sides conceded that there is some uncertainty as to the significance that such risk of prejudice 
should have in cases of this type. There were at least two answers to the defendants’ submission. One was that the 
level playing field principle cannot be an absolute bar to an interim award. The second was that, on the facts of 
this case, because the claimant’s life expectancy was low, in the final award there will be little (if any) damages for 
future loss of earnings. In the event the judge was not deterred by the level playing field principle from granting the 
claimant’s application in the full amount.

Draft Judgments
In Egan v Motor Services (Bath) Ltd [2007] EWCA Civ 1002, The Times December 24, 2007, CA, the facts were that 
the purchaser of car (C) brought a claim against sellers (D) for the return of the purchase price and damages, alleging 
breach of implied condition. The claim amounted to £35,000. Trial of the claim was held on days in April (when 
witnesses were heard) and in September (when submissions were made) and judgment was reserved.

In November, the judge sent to counsel a draft judgment dismissing C’s claim, holding that the vehicle was satisfactory 
and fit for purpose. Counsel for C then wrote to the judge raising a large number of points on which he disagreed with 
the judge’s conclusions, apparently, in effect, seeking to reopen argument on them, and inviting him to reconsider. As a 
consequence, the judge made some changes not affecting the result, and handed down judgment. A single lord justice 
granted C permission to appeal, principally on the ground that judge’s findings of fact did not support his conclusions.

After trial, C sold the vehicle with the result that, by the time the appeal came on, the amount in dispute was reduced 
to £6,000, but the costs of both parties totalled in excess of £100,000 (a fact that caused the Court to express some 
concern).

The Court of Appeal (Ward, Arden and Smith L.JJ.) dismissed C’s appeal. In doing so, the Court (1) noted and 
deprecated the growing practice of counsel writing to a judge upon receipt of draft judgment, asking him to reconsider 
his conclusions, and (2) stated that, (a) circulation of a draft is not intended to provide counsel with an opportunity to 
re-argue the issues in the case, and (b) only in the most exceptional circumstances is it appropriate to ask the judge to 
reconsider a point of substance; for example, where counsel feels that the judge (i) had not given adequate reasons 
for some aspect of his decision, or (ii) had decided the case on a point which was not properly argued or has relied 
on an authority which was not considered.

The practice of the circulating of draft trial judgments in advance of handing down may be traced back to Practice 
Statements issued in 1998 and 1999 (see White Book Vol.1, paras B5-001 and B6-001) and is now provided for by 
Practice Direction (Reserved Judgments) supplementing CPR Pt 40 (ibid para.40EPD.1). Commentary on the practice 
is found in the White Book in para.40.2.1 (Effect of judgment before entering—altering judgment) and in para.40.2.5 
(Handing down written judgments), where the many modern cases are outlined. It will be seen that the Court of 
Appeal has not always given trial judges consistent signals as to what is required of them when opportunities arise to 
reconsider (either on their own initiative or at the request of counsel) their draft judgments or (before orders on them 
are entered and sealed) their handed down judgments.
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The CPR are amended in various respects by the Civil 
Procedure (Amendment No.2) Rules 2006 (SI 2006/3543) 
(hereinafter “the statutory instrument”). The changes 
come into effect on April 6, 2008, with the exception of 
those relating to CPR Pt 75 (Traffic Enforcement), which 
come into effect on March 31, 2008. (For full text of this 
Part, see below.)

Rule 11 and the Schedule to this statutory instrument 
inserts after Pt 76 in the CPR a new Part, Pt 77, making 
provision for applications for, or relating to, serious 
crime prevention orders under the Serious Crime Act 
2007.

CPR Parts affected by changes made by the statutory 
instrument are: Pts. 3, 19, 52, 54, 57, 75 and 76.

Page and paragraph references are to the White Book 
2007 or Supplement 2.

PART 3—THE COURT’S CASE MANAGEMENT 
POWERS

Pages 111 to 114, paras 3.7 and 3.7A

The amendments made to the Civil Proceedings Fees 
Order 2004 by the Civil Proceedings Fees (Amendment) 
(No.2) Order 2007 included the introduction (with 
effect from October 1, 2007) of a new “hearing fee” 
(fee 2.3) payable in certain circumstances and varying 
depending on which case management track the claim 
is allocated to and, in the case of small claims, on the 
amount claimed. para.(1) of r.3.7 (Sanction of striking 
out for non-payment of certain fees) is now amended so 
as to provide that that rule applies where the fee payable 
for a hearing is not paid. Comparable amendments 
are made to r.3.7A, which provides for the imposing 
of the striking out sanction where a defendant files a 
counterclaim without paying a specified fee or making 
an application for full or part remission of the fee.

The 2007 Order also made changes to the system for 
the remission of fees and exemption from fees. (Among 
them was the withdrawal of exemption from vexatious 
litigants and parties bound by a civil restraint order.) The 
expression “full or part remission” was substituted for 
“exemption or remission”. For the purpose of reflecting 
this change, amendments are now made to various 
paragraphs in r.3.7 and r.3.7A.

The substitution of para.(5) in r.3.7 and para.(5) in r.3.7A 
clarifies the procedure to be followed by the court 
where a party has made an application for full or part 
remission of a fee and that application is either refused 
or granted in part.

These changes are accomplished by rr.3 and 4 of the 
statutory instrument, which state as follows: 

3. In rule 3.7—

(a) at the end of paragraph (1)(c), omit “or”;

(b) at the end of paragraph (1)(d), for “.” substitute “; 
or”;

(c) after paragraph (1)(d), insert—

“(e) the fee payable for a hearing specified by the 
relevant Fees Order is not paid.”;

(d) in paragraph (2), for “exemption or” substitute “full 
or part”;

(e) in paragraph (4)(b), for “an exemption from or” 
substitute “full or part”;

(f) for paragraph (5) substitute—

“(5) Where an application for—

(a) full or part remission of a fee is refused, the court 
will serve notice on the claimant requiring 
payment of the full fee by the date specified 
in the notice; or

(b) part remission of a fee is granted, the court 
will serve notice on the claimant requiring 
payment of the balance of the fee by the date 
specified in the notice.”;

and

(g) in paragraph (7), for “exemption from payment or” 
substitute “full or part”.

4. In rule 3.7A—

(a) for paragraph (1) substitute—

“(1) This rule applies where—

(a) a defendant files a counterclaim without—

(i) payment of the fee specified by the relevant Fees 
Order; or

(ii) making an application for full or part remission 
of the fee; or

(b) the proceedings continue on the counterclaim 
alone and—

(i) an allocation questionnaire or a pre-trial check 
list (listing questionnaire) is filed without 
payment of the fee specified by the relevant 
Fees Order;

CPR UPDATE
AMENDMENTS TO CPR
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(ii) the court dispenses with the need for an 
allocation questionnaire or a pre-trial check 
list or both;

(iii) these Rules do not require an allocation 
questionnaire or a pre-trial checklist to be filed 
in relation to the claim in question; or

(iv) the fee payable for a hearing specified by the 
relevant Fees Order is not paid. ”;

(b) in paragraph (2), for “exemption or” substitute “full 
or part”;

(c) in paragraph (4)(b), for “an exemption from or” 
substitute “full or part”;

(d) for paragraph (5) substitute—

“(5) Where an application for—

(a) full or part remission of a fee is refused, the court 
will serve notice on the defendant requiring 
payment of the full fee by the date specified 
in the notice; or

(b) part remission of a fee is granted, the court 
will serve notice on the defendant requiring 
payment of the balance of the fee by the date 
specified in the notice.”;

and

(e) in paragraph (7), for “exemption from payment or” 
substitute “full or part”.

PART 19—PARTIES AND GROUP LITIGATION

Supplement 2 pages 31 to 33, paras 19.9 to 19.9F

By the Civil Procedure (Amendment) Rules 2007 (SI 
2007/2204), with effect form October 1, 2007, r.19.9 
(Derivative claims) was substituted by seven new 
rules (r.19.9 and rr.19.9A to 19.9F) as a result of new 
procedures for derivative claims under the Companies 
Act 2006 (see CP News Issue 08/07). 

Minor amendments correcting references to statutory 
provisions are now made to rr.19.9(1)(b), 19.9A(1) and 
19.9D, and the drafting of r.19.9F (Derivative claims—
discontinuance and settlement) is improved so as to 
include compromise. As enacted, para.(5) of r.19.9C 
(Derivative claims by other bodies and trade unions), 
which disapplies certain provisions in r.19.9A, was 
cast in similar terms to para.(3) of r.19.9B (Members of 
companies taking over claims). Corrections now made 
to para.(5) of r.19.9C include the incorporation therein 
by reference of the provisions of r.19.9B, including para.
(3) thereof (in turn incorporating by reference certain 
provisions in r.19.9A).

These changes are accomplished by r.5 of the statutory 
instrument, which states as follows:

5. In Part 19—

(a) in rule 19.9(1)(b), for “944” substitute “996”;

(b) in rule 19.9A(1), for “261(2)” substitute “261(1)”;

(c) for rule 19.9C(5) substitute—

“(5) Rules 19.9A (except for paragraph (1) of 
that rule) and 19.9B apply to the permission 
application as if the body corporate or trade 
union were a company.”;

(d) in rule 19.9D, for “994” substitute “996”; and

(e) in rule 19.9F, for “discontinued or settled” substitute 
“discontinued, settled or compromised”.

PART 52—APPEALS

Supplement 2 page 99, para.52.18

Rule 18(c) of the Civil Procedure (Amendment) Rules 
2007 (SI 2007/2204) inserted a new Section in Pt 52 
dealing with statutory rights of appeal (rr.52.18 to 
52.20). (See CP News 08/07.) In the statutory instrument 
that new Section was inadvertently mis-numbered as VI 
instead of IV. That is now corrected by r.6.

PART 54—JUDICIAL REVIEW AND STATUTORY 
REVIEW

Page 1674, para.54.19

The Tribunals, Courts and Enforcement Act 2007 s.141 
(Judicial review: power to substitute decision) amends 
the Supreme Court Act 1981 s.31 (Application for 
judicial review) in a significant respect. para.(5) of s.31 
states that if, on an application for judicial review seeking 
a quashing order, the High Court quashes the decision 
to which the application relates, the Court may remit 
the matter to the court, tribunal or authority concerned, 
with a direction to reconsider it and reach a decision in 
accordance with the findings of the Court. By s.141 of 
the 2007 Act, para.(5) is amended and paras (5A) and 
(5B) are added so as to provide that, in addition, the 
Court may “substitute its own decision for the decision 
in question”.

Rule 54.19 (Court’s powers in respect of quashing orders) 
is now amended (by substituting para.(2) and omitting 
para.(3)) for the purpose of ensuring that the procedures 
set out in that rule are consistent with the extension of 
the power of the High Court in these circumstances.

These changes are accomplished by paras (b) and (c) of 
r.7 of the statutory instrument, which state as follows:

7. In Part 54—… 

(b) for rule 54.19(2) substitute—

“(2) The court may—
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(a) (i) remit the matter to the decision-maker; and

(ii) direct it to reconsider the matter and reach a 
decision in accordance with the judgment of 
the court; or

(b) in so far as any enactment permits, substitute its 
own decision for the decision to which the claim 
relates.

(Section 31 of the Supreme Court Act 1981(b) enables 
the High Court, subject to certain conditions, to substitute 
its own decision for the decision in question.)”;

(c) omit rule 54.19(3) and the parenthesis following 
that rule; …

Pages 1675 to 1678, paras 54.21 to 54.27

Section II of Pt 54 (rr.54.21 to 54.27) is now revoked. This 
is a consequence of the repeal (with effect from April 4, 
2005) of the Nationality Immigration and Asylum Act 
2002 s.101. That section allowed applications to the 
High Court of a review of a decision of the Immigration 
Appeal Tribunal on an application for permission to 
appeal from an adjudicator was repealed with effect 
from 04 April 2005. Section II of Part 54 is revoked as 
there are no transitional provisions remaining relating 
to s.101(2). The Table of Contents for Pt 54 (see p.1641, 
para.54.0.1) is amended to reflect the revoking of 
Section II (but Section III (rr.54.28 to 54.36) is not re-
numbered).

These changes are accomplished by paras (a) and (d) of 
r.7 of the statutory instrument, which state as follows:

7. In Part 54—

(a) in the table of contents, omit—

(i) “II STATUTORY REVIEW UNDER THE 
NATIONALITY, IMMIGRATION AND ASYLUM 
ACT 2002(a)”; and

(ii) the entries relating to rules 54.21 to 54.27; 
 … … 

(d) after rule 54.20—

(i) omit the heading “Section II—Statutory Review 
under the Nationality, Immigration and Asylum 
Act 2002”; and

(ii) omit rules 54.21 to 54.27.

PART 57—PROBATE AND INHERITANCE

Page 1763, para.57.7

Rule 8 of the statutory instrument states that, in para.
(b) of r.57.7(4), “lacked testamentary capacity” should 
be substituted for “was not of sound mind, memory or 
understanding”.

PART 75—TRAFFIC ENFORCEMENT

Pages 1956 to 1960, paras 75.1 to 75.11

Amendments coming into effect on March 31, 2008, 
are made to all of the rules in this Part, with the 
exception of r.75.10. They are made as a consequence 
of new legislation; in particular, the Civil Enforcement 
of Parking Contraventions General Regulations 2007 
made under the Traffic Management Act 2004 s.82, 
replacing provisions in the Road Traffic Act 1991 s.78 
and Sch.6. (The 1991 Act established a new regime 
for enforcement of parking charges, de-criminalising 
such proceedings and removing them from magistrates’ 
courts to county courts.)

Paragraph (2)(d)(i) of r.75.1 (Scope and interpretation) and 
r.75.8 (Revocation of order) are amended for the purpose 
of providing for witness statements instead of statutory 
declarations to be filed with the court in enforcement 
proceedings relating to parking contraventions, where 
permitted by any enactment. This reflects the fact that 
the 2007 Regulations allow a respondent to respond 
to an order issued by the Traffic Enforcement Centre 
by witness statement instead of a statutory declaration 
(facilitating the service of documents electronically) 

Paragraph (4) of r.75.3 (Request) is substituted so as to 
require the authority (i.e. the authority entitled to recover 
amounts due) to insert in the order made upon receipt of 
the request as registered by the court officer the date by 
which the respondent must comply with the order (by 
paying the fine) or file a statutory declaration or witness 
statement (as appropriate). (The date is calculated by the 
authority in accordance with a formula. The requirement 
that this date should be inserted in the order overcomes 
a practical difficulty that had arisen.) 

And para.(5) of r.75.3 is substituted so as to require 
the authority to serve (in accordance with Pt 6) the 
order (and the form of statutory declaration or witness 
statement) on the respondent within 15 days of the date 
on which the request for the order was registered by the 
court.

Paragraph (6) of r.75.3, which modifies the effect of CPR 
r.6.7 (Deemed service) where service of the order is by 
first class post, is revoked.

The amendments to paras (4) and (5) of r.75.3, and the 
revoking of para.(6) of that rule, are affected by the 
transitional provisions in r.13 of the statutory instrument 
(for text, see below).

The opportunity has been taken to make a number 
of minor amendments having no substantial effect. 
For example, a signpost is inserted after para.(1) of 
r.75.1 drawing attention to the fact that CPR Pt 21 
(Children and Protected Parties) (as inserted by the Civil 
Procedure (Amendment) Rules 2007 (SI 2007/2204)) 
does not apply to proceedings under Pt 75 “where one 
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of the parties to the proceedings is a child” (r.21.1(c)). 
Thus, drivers under the age of eighteen do not require a 
litigation friend for such proceedings. Further, in r.75.6 
(Enforcement of orders) the reference to CCR Ord.25, 
r.9 (Enforcement of order or judgment against a firm) is 
deleted, as that rule was revoked by the Civil Procedure 
(Amendment) Rules 2006 (SI 2006/1689).

These changes are accomplished by r.9 and r.13 of the 
statutory instrument, which state as follows:

9. In Part 75—

(a) in rule 75.1—

(i) in paragraph (1), after “practice direction” insert 
“supplementing this Part”;

(ii) after paragraph (1)(b), insert—

“(Rule 21.1(1)(c) provides that Part 21 (children 
and protected parties) does not apply to 
proceedings under this Part where one of the 
parties is a child.)”;

(iii) in paragraph (2)(b)(i), for “he” substitute “the 
bailiff”;

(iv) at the end of paragraph (2)(b)(iii), for “.” 
substitute “;”;

(v) in paragraph (2)(d)(i), after “statutory 
declaration” insert “or witness statement”; 
and

(vi) in paragraph (2)(f), after “practice direction” 
insert “supplementing this Part”;

(b) in rule 75.2(2)(a), for “shall be” substitute “is”;

(c) in rule 75.3—

(i) in paragraph (2)(c)(v), after “practice direction” 
insert “supplementing this Part”;

(ii) in paragraph (3), for “sealing” substitute 
“registering”;

(iii) for paragraph (4) substitute—

“(4) On receipt of a registered request the authority 
may draw up the order and must—

(a) insert in the order the date by which the respondent 
must either—

(i) comply with the order; or

(ii) file a statutory declaration or witness statement; 
and

(b) attach to the order a form of statutory declaration 
or witness statement for the respondent’s use.”;

(iv) for paragraph (5) substitute—

“(5) The authority must serve in accordance 
with Part 6 the order (and the form of statutory 

declaration or witness statement) on the 
respondent within 15 days of the date on which 
the request is registered by the court.”; and

(v) revoke paragraph (6);

(d) in rule 75.5(1), after “practice direction” insert 
“supplementing this Part”;

(e) in rule 75.6(b), for “rules 1 and 9” substitute “rule 
1”;

(f) in rule 75.8—

(i) after “the filing of a statutory declaration” insert 
“or a witness statement”; and

(ii) in paragraph (a), after “statutory declaration” 
insert “or witness statement”;

(g) in rule 75.9, for “If an” substitute “Where the”;

(h) in rule 75.10(i) for “reasons” substitute “reason 
why”; and

(i) in rule 75.11—

(i) for “If” substitute “Where”;

(ii) for “an” substitute “the”; and

(iii) for “defendant” substitute “respondent”.

13. The amendments made by rule 9(c)(iii) and (iv) of 
these Rules to rule 75.3(4) and (5) and the omission 
of rule 75.3(6) by rule 9(c)(v) of these Rules do not 
apply to proceedings where the authority filed a request 
pursuant to rule 75.3(1) before 31st March 2008 and 
the rules of court in force immediately before that date 
will continue to apply to those proceedings as if they 
had not been amended or revoked.

PART 76—PREVENTION OF TERRORISM ACT 
2005

Part 76 was inserted in the CPR by the Civil Procedure 
(Amendment No.2) Rules 2005. It provides for the making 
of control orders. Those rules were made, not by the 
rule committee, but by the Lord Chancellor, exercising 
powers granted to him by the Prevention of Terrorism 
Act 2005 to make rules of court in the first instance. In 
their fourteenth report for session 2004–2005, the Joint 
Committee on Statutory Instruments made comments 
concerning the terms of certain of these rules to which 
the rule committee has responded.   

Page 1971, para.76.14

Paragraph (1)(a) of r.76.14 (Time limit for appealing) 
provides that the controlled person must give notice 
of appeal not later than 28 days after receiving “notice 
of the order that is the subject of the appeal”. As 
amended, this paragraph replaces “notice of order” with 
“notice setting out the terms of the order, renewal or 
modification that is the subject of the appeal”. And in 
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para.(1)(b) of this rule, “the decision of the Secretary of 
State” is replaced with “notice of the decision of the 
Secretary of State”.

Pages 1973 and 1974, para.76.23

In r.76.23 (Appointment of special advocate), throughout 
“Attorney General” is substituted for “relevant law 
officer”. In para.(g) of r.76.1(3), it is said that “relevant 
law officer” shall have the same meaning as in para.7(6) 
of the Schedule to the 2005 Act. That definition is now 
removed.

Page 1975, para.76.25

In para.(3)(c) of r.76.25 (Special advocate: communicating 
about proceedings), “Attorney General” is substituted 
for “relevant law officer”.

Page 1976, para.76.29

Rule 76.29 (Consideration of Secretary of State’s objection) 
provides that, where the Secretary of State has objected 
under r.76.25(5)(b) to a proposed communication by 
the special advocate, the court must fix a hearing for the 
Secretary of State and the special advocate to make oral 
representations unless, as para.(2)(b)(i) of the rule states, 
the court has previously considered “an objection under 
rule 76.25(5)(b)”. Paragraph (2)(b)(i) is amended so as to 
read “an objection under rule 76.25(5)(b) to the same or 
substantially the same communication”. 

Page 1979, para.76.33

Rule 76.33 (Application by Secretary of State for 
reconsideration of decision) applies where the court 
proposes to serve notice on a relevant party of any order 
or direction made or given in the absence of the Secretary 
of State or any judgment. Paragraph (2) of the rule states 
that the court must first serve notice on the Secretary 
of State of its intention to do so. The Secretary of State 
may by application request the court reconsider what 
it proposes to do and in that event, under para.(4) must 
serve a copy of his application on the special advocate, if 
one has been appointed. Paragraph (4) is now amended 
for the purpose of requiring him to also serve on the 
special advocate a copy of the court’s para.(2) notice.

These changes are accomplished by r.10 of the statutory 
instrument, which states as follows:    

10. In Part 76—

(a) in rule 76.1(3), omit sub-paragraph (g);

(b) in rule 76.14(1)—

(i) after “no later than 28 days after receiving” omit 
“notice of”;

(ii) in sub-paragraph (a), for “order that is the subject 
of the appeal” substitute “notice setting out 
the terms of the order, renewal or modification 
that is the subject of the appeal”; and

(iii) in sub-paragraph (b), before “the decision by 
the Secretary of State” insert “notice of”;

(c) in rule 76.23—

(i) in paragraph (1), for “relevant law officer” 
substitute “Attorney General”;

(ii) in paragraph (3), for “relevant law officer” in 
both places where it occurs substitute

“Attorney General”; and

(iii) in paragraph (4), for “relevant law officer” 
substitute “Attorney General”;

(d) in rule 76.25(3)(c), for “relevant law officer” 
substitute “Attorney General”;

(e) in rule 76.29(2)(b)(i), after “rule 76.25(5)(b)” 
insert “to the same or substantially the same 
communication”; and

(f) for rule 76.33(4) substitute—

“(4) Where the Secretary of State makes an 
application under paragraph (3), he must at the 
same time serve on the special advocate, if one 
has been appointed—

(a) a copy of the application; and

(b) a copy of the notice served on the Secretary of 
State pursuant to paragraph (2).”.

Page 2113, para.sc96.1

The sole surviving provision in CPR Sch.1 RSC Ord.96 
(The Mines (Working Facilities and Support) Act 1966, 
Etc. is r.1 (Assignment to Chancery Division) which 
simply provides that proceedings in the High Court 
under the Railway and Canal Commission (Abolition) 
Act 1949 (which must surely be rare) shall be assigned 
to the Chancery Division and be begun by claim form 
which need not be served on any other party. This rule 
(and therefore the whole of Ord.96), which should have 
been revoked some time ago, is now revoked by r.12 
of the statutory instrument. The function fulfilled by 
r.1 is now fulfilled by para.14.1 of Practice Direction 
(Alternative Procedure for Claims) (see White Book 
para.8PD.14) and by the inclusion of a reference to 
the 1966 Act in the Table attached to para.9.4 of that 
Practice Direction as substituted by TSO CPR Update 45 
(see Supplement 2 page 21, para.8PD.9). The Ministry 
of Justice has explained that this particular and very 
minor tidying up exercise is enacted in execution of the 
Department’s “ongoing policy of modernisation of rules 
of court” with the objectives of improving access to 
justice “through transparent straightforward procedures” 
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and reducing or at least controlling the cost of civil 
litigation. (Golly.) The truth of course is that, during the 
1990s a proper uniform set of rules ought to have been 
prepared by the Lord Chancellor’s Department (as was 
recommended in the Report of the Civil Justice Review 
Body in 1988). Instead we have the mess that the CPR 
was from the beginning and has remained and has (as 
the Pt 8 Practice Direction illustrates) become. 

CPR PART 77—PROVISIONS IN SUPPORT OF 
CRIMINAL JUSTICE

It was explained above that r.11 and the Schedule to 
the Civil Procedure (Amendment No.2) Rules 2006 (SI 
2006/3543) insert after Pt 76 in the CPR a new Part, Pt 
77, making provision for applications for, or relating to, 
serious crime prevention orders (SCPOs) under the Serious 
Crime Act 2007. Pt 77 will be supplemented by a practice 
direction. This new Part and its supplementing practice 
direction (which will be published in a forthcoming issue 
of CP News) come into effect on April 6, 2008.

SCPOs are civil orders that can impose restrictions or 
requirements on a person or organisation’s actions. 
Under the 2007, the High Court is given power to make 
such orders. They may also be made by the Crown 
Court post-conviction.

The text of Pt 77 (excluding Table of Contents) as inserted 
by r. 11 and the Schedule of the statutory instrument is 
as follows:

Scope and interpretation

77.1.—(1) This Part contains rules about—

(a) applications for a serious crime prevention order 
under section 8 of the Serious Crime Act 2007; 
and

(b) related applications under sections 9, 17 and 18 
of that Act.

(2) In this Part—

(a) “the 2007 Act” means the Serious Crime Act 2007; 
and

(b) “SCPO” means a serious crime prevention order 
under section 1 or section 19 of the 2007 Act.

Application for a SCPO

77.2. An application under section 8 of the 2007 Act for 
a SCPO must be started in accordance with Part 8 as 
modified by the practice direction supplementing this 
Part.

Applications by third parties to make 
representations and applications to vary or 
discharge a SCPO made by the High Court

77.3. An application under—

(a) section 9 of the 2007 Act; or

(b) section 17 or 18 of the 2007 Act to vary or discharge 
a SCPO made by the High Court, must be made 
in accordance with Part 23 as modified by the 
practice direction supplementing this Part.

Application to vary or discharge a SCPO made by 
the Crown Court

77.4. An application under section 17 or 18 of the 2007 
Act to vary or discharge a SCPO made by the Crown 
Court must be started in accordance with Part 8.

Where to make an application

77.5. Applications under this Part must be made to the 
Queen’s Bench Division of the High Court in one of the 
courts set out in the Practice Direction supplementing 
this Part.
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Probate claims
amendments to Rules, [2008] 
1/10

Proportionality
costs, [2007] 1/7
overriding objective, [2007] 4/4

Protected parties
Practice direction

general comment, [2007] 8/8 
— [2007] 8/9
generally, [2007] 8/6

Protective costs orders
general comment, [2007] 1/9
generally, [2007] 1/2, [2007] 1/6
judicial review, [2007] 1/2

Receivers
remuneration, [2007] 3/2 —  
[2007] 3/3



CIVIL PROCEDURE NEWS ISSUE 1/08 JANUARY 21, 2008

19

Reopening appeals
scope of Rule

general comment, [2007] 7/7 
— [2007] 7/8
generally, [2007] 7/3 — [2007] 
7/4, [2007] 8/3

Representation of the People Act 
1983

amendments to Rules, [2007] 8/10
Representative parties

judgment in proceedings
binding character, [2007] 5/3 
— [2007] 5/4

same interest, with
“more than one person has the 
same interest”, [2007] 1/5

Revocation
judgments and orders

powers of court, [2007] 2/4

Sanctions
relief, [2007] 5/2, [2007] 9/3, 
[2007] 9/4
unless orders, [2007] 9/4

Search orders
generally, [2007] 6/3

Second appeals
some other compelling reason

meaning, [2007] 1/2
Security for costs

appeals, [2008] 1/3
discretion, [2008] 1/3

Serious crime prevention orders
amendments to Rules, [2008] 1/13

Service
addresses for service

generally, [2007] 6/3 — [2007] 
6/4
last known address, [2007] 9/3

claim forms
defendant’s address for service, 
[2007] 6/3 — [2007] 6/4
extensions of time, [2007] 2/4, 
[2007] 6/4, [2007] 10/2
general comment, [2007] 10/6 
— [2007] 10/7
general rules, [2007] 6/3 — 
[2007] 6/4
generally, [2007] 10/2

dispensing with service
power of court, [2007] 2/4

extensions of time
claim form, [2007] 2/4

foreign companies abroad, 
[2007] 1/5
method

foreign companies abroad, 
[2007] 1/5
postal, [2007] 6/3 — [2007] 6/4

postal service, [2007] 6/3 — 
[2007] 6/4

Service out of jurisdiction
generally, [2007] 6/3 — [2007] 
6/4
libel, [2007] 8/5

Settlements
enforcement, [2007] 5/5 — 
[2007] 5/6

Skeleton arguments
appellant’s notices, [2007] 10/2

Slip rule
judgments and orders, [2007] 2/5

“Some other compelling reason”
meaning, [2007] 1/2

Specific disclosure
applications, [2007] 2/3
powers of court, [2007] 1/7

Specific inspection
applications, [2007] 2/3
powers of court, [2007] 1/7

Standard disclosure
lists of documents, [2007] 9/4
procedure, [2007] 9/4

Statements of case
amendments

after end of relevant limitation 
period, [2007] 2/2, [2007] 10/5
new claims, [2007] 10/5
permission of court, [2007] 
7/5, [2007] 9/5

striking out
abuse of court’s process, 
[2007] 1/5 — [2007] 1/6, 
[2007] 9/5, [2008] 1/2 — 
[2008] 1/3, [2008] 1/4
effect of Rule, [2007] 9/2
failure to comply with rule, 
direction or order, [2007] 3/3, 
[2007] 5/2
general comment, [2007] 9/6 
— [2007] 9/7
generally, [2007] 7/3
no reasonable grounds for 
bringing or defending claim, 
[2007] 1/4
staying subsequent claim until 
costs paid, [2007] 3/3

supply from court records
amendments to Practice 
direction, [2007] 1/10 — 
[2007] 1/11

Statutory appeals
amendments to Rules, [2007] 8/9 
— [2007] 8/10

Statutory instruments
agricultural tenancies, [2007] 2/5
amendments, [2007] 2/5, [2007] 
4/5, [2007] 6/6 — [2007] 6/7, 
[2007] 8/5 — [2007] 8/6, [2007] 
9/5, [2008] 1/5
civil jurisdiction and judgments, 
[2007] 7/5

Statutory reviews
amendments to Rules, [2008] 1/9 
— [2008] 1/10

Stay of proceedings
one year, after, [2007] 9/3
powers of court, [2007] 2/2 — 
[2007] 2/3, [2008] 1/3 — [2008] 
1/4

Striking out
appeal notices

generally, [2007] 4/4
powers of court, [2007] 1/2

statements of case
abuse of court’s process, 
[2007] 1/5 — [2007] 1/6, 
[2007] 9/5, [2008] 1/2 — 
[2008] 1/3, [2008] 1/4
effect of Rule, [2007] 9/2
failure to comply with rule, 
direction or order, [2007] 3/3, 
[2007] 5/2
general comment, [2007] 9/6 
— [2007] 9/7
generally, [2007] 7/3
no reasonable grounds for 
bringing or defending claim, 
[2007] 1/4
staying subsequent claim until 
costs paid, [2007] 3/3

unless orders, by, [2007] 6/ 8 — 
[2007] 6/9
witness statements, [2007] 6/2 — 
[2007] 6/3

Substitution of parties
after expiry of limitation period

general comment, [2007] 9/7 
— [2007] 9/8
generally, [2007] 9/2
mistake, [2007] 8/2, [2007] 
9/2

generally, [2007] 1/6
mistake, [2007] 8/2, [2007] 9/2
necessity, [2007] 8/2

Success fees
detailed assessment, [2008] 1/3

Summary judgment
declarations, [2007] 4/2 — 
[2007] 4/3
grounds, [2007] 4/2 — [2007] 
4/3

Technology and Construction Court
stay of proceedings, [2008] 1/3 
— [2008] 1/4

Telephone hearings
amendment to Rules, [2007] 5/7 
— [2007] 5/8

Terrorism
amendments to Rules, [2008] 
1/11 — [2008] 1/13
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Time limits
sanctions, [2007] 9/3

Trade marks
infringement

claims, [2007] 2/5
Traffic enforcement

amendments to Rules, [2008] 
1/10 — [2008] 1/11

Transitional provisions
generally, [2007] 9/3

Undertakings
committal for contempt

failure to carry out undertaking 
given to court, [2007] 3/3

Undertakings—contd
freezing orders

evidence undertakings, [2007] 
1/8 — [2007] 1/9

Unless orders
effect, [2007] 9/4
striking out, [2007] 6/ 8 — [2007] 
6/9

Variation
judgments and orders

powers of court, [2007] 2/5, 
[2007] 3/3 — [2007] 3/4

Wasted costs orders
generally, [2007] 9/5

Without prejudice communications
generally, [2007] 6/2 — [2007] 
6/3

Witness statements
content, [2007] 6/2 — [2007] 6/3
preparation, [2007] 6/2 — [2007] 
6/3
striking out, [2007] 6/2 — [2007] 
6/3
use for other purposes, [2007] 2/4
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