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In Brief
Cases

■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■   

GLAXO GROUP LIMITED v GENENTECH INC  ■ [2008] EWCA Civ 23, The Times February 21, 2008, 
CA (Ward, Mummery and Jacob L.JJ.)

Patent claim—parallel EPO proceedings—whether claim should be stayed

CPR rr.3.1(2)(f) and 63.7, Supreme Court Act 1981 s.49(3). Pharmaceutical company (D) granted patent by European 
Patent Office (EPO). Another company (C) (1) bringing opposition proceedings in EPO, and (2) bringing action in 
Patents Court for revocation. Judge refusing D’s application for stay of English proceedings. Held, dismissing D’s 
appeal, the traditional approach of the court to the stay of proceedings where there are concurrent proceedings in 
commercial cases is not appropriate in these circumstances. Court giving guidance on exercise of discretion in this 
context. (See Civil Procedure 2007 Vol.1 paras 3.1.7, and Vol.2 paras 9A-161.)

R. (CORNER HOUSE) v DIRECTOR OF SERIOUS FRAUD OFFICE  ■ [2008] EWHC 246 (Admin), 
February 4, 2008, unrep. (Collins J.)

Supply of documents from court records to non-party—judicial review claim 

CPR rr.2.3(1), 5.4C, 54.8 and 54.14. In judicial review claim brought by public interest group (C) against SFO (D), 
in which permission to proceed was refused, media interests (X) applying for declaration that they were entitled to 
have supplied to them from court records (1) an acknowledgment service, and (2) any detailed grounds, filed in the 
proceedings in accordance with, respectively, r.54.8 and r.54.14. Held, granting the application, (1) under r.5.4C a 
non-party may obtain a copy of “a statement of case”, (2) by definition, “statement of case” includes “a defence”, 
(3) the documents sought by X were the judicial review equivalents to “a defence”. (See Civil Procedure 2007 Vol.1 
paras 2.3.18, 5.4C.3, 54.8.1 and 54.14.1.)

■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■   

INDICII SALUS LTD v CHANDRASEKARAN  ■ [2008] EWCA Civ 67, January 23, 2008, CA, unrep. (Sir 
Anthony Clarke M.R., Longmore L.J. and Sir William Aldous)

Appeal—re-opening final determination

CPR rr.25.1(1)(h) and 52.17. Company (C) bringing claim alleging that individuals (D) had (or intended to) infringe 
their intellectual property rights in computer software. In August 2005, judge granting C search and seizure order. In 
October 2006, D’s application (made after execution of the order) to discharge the order on various grounds, including 
in particular non-disclosure by C (now in receivership) as to the true value of its principal asset, and inadequacy of 
C’s cross-undertakings in damages, dismissed. In July 2007, single lord justice (1) granting D permission to appeal 
confined to those particular grounds, but (2) refusing permission to appeal on other grounds, including one raising an 
issue as to the contents of a specific document (containing information arguably relevant to the value of C’s principal 
asset) which the single lord justice found had not been before the judge. On appeal, D applying for permission 
under r.52.17 to re-open single lord justice’s determination refusing permission. Held, dismissing D’s appeal and 
their r.52.17 application, (1) when the search and seizure order was made, D were prepared to give undertakings 
in the terms of the order, (2) as a practical matter, at the time of D’s application to discharge the order, all that was 
in issue was the question of costs and it became D’s wish to lay the foundations for an application to enforce the 
cross-undertaking, (3) an applicant’s duty to give full and frank disclosure at the ex parte hearing goes as much to the 
cross-undertaking in damages as to the substance of the injunctive relief that is asked for, (4) in the circumstances, the 
disclosures made by C were adequate, (5) the approach adopted by D carried the great danger of sustained satellite 
litigation and was a wholly disproportionate exercise, (6) it cannot be correct to use r.52.17 to enable a point to be 
argued on which permission to appeal has been refused and on which the judge did not express a view because the 
point was not taken before him. Taylor v Lawrence [2002] EWCA Civ 90; [2003] Q.B. 528, CA, ref’d to. (See Civil 
Procedure 2007 Vol.1 paras 25.3.5 and 52.17.2.)

KENSINGTON INTERNATIONAL LIMITED v REPUBLIC OF CONGO  ■ [2007] EWCA Civ 1128; 
[2008] 1 Lloyd’s Rep. 161, CA (May, Carnwath and Moore-Bick L.JJ.)

Interim remedies—support of foreign proceedings—scope of relief

CPR rr.25.4 and 72.2, Civil Proceedings and Judgments Act 1972 s.25. Foreign state (Z) selling crude oil under 
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contracts to international traders including Swiss company (X) and companies related to it including a UK company 
(D). Financial institution (C) acquiring sovereign debt on which Z had defaulted. In English proceedings C obtaining 
judgments against Z for very substantial sums. For purpose of executing these judgments, C commencing substantive 
proceedings against X (D’s parent) in Swiss court and obtaining interim remedy attaching debts said to be owed 
by X to Z under particular contracts. In support of those proceedings, C commencing proceedings in Commercial 
Court against D. Judge granting (1) order restraining D from making payments on behalf of X in transactions relating 
to shipments of oil, (2) ancillary order requiring D to give disclosure relating to specific cargoes. C giving cross-
undertakings. D applying to vary injunction so as to exclude from restraint payments made for oil to be purchased 
in the future (pre-payments) pursuant to contractual arrangements under which Z were entitled to call for such 
payments in its discretion. Judge refusing application. D appealing, contending (1) that, where proceedings are 
brought in England by way of an application for a third party debt order, the court can properly restrain payment by 
a third party of debts due and accruing due at the date of the order, but cannot properly restrain the third party from 
making payments of any other kind to the judgment debtor, (2) that insofar as the order extends beyond such debts it 
would not have been warranted if C had brought substantive proceedings in England (instead of in Switzerland) and 
therefore the order cannot be so extended when the court acts under s.25. Held, dismissing the appeal, (1) under s.25 
the court has power to grant interim relief in support of substantive proceedings in other jurisdictions, (2) the judge 
had not exercised that power in a manner contrary to settled practice, (3) in deciding the proper scope of any relief 
it is necessary to have regard to the nature of the substantive proceedings and their possible outcome, (4) it has to 
be recognised that there might be differences between the remedies available in England and those available in the 
foreign jurisdiction where the substantive proceedings are pending, (5) it was at least arguable that the pre-payments 
fell within the scope of the interim attachment order imposed by the Swiss court, (6) that being so, it was necessary 
for the interim relief granted in this country to be no less extensive. Court further explaining that D’s submission 
assumed that the substantive proceedings are an application for a third party debt order under Pt 72, but they are 
not, and it may be the case that the eventual outcome of the substantive proceedings in Switzerland will not be the 
same in all respects as that of an application under Pt 72. Refco Inc v Eastern Trading Company [1999] 1 Lloyd’s 
Rep. 159, CA; Fourie v Le Roux [2007] UKHL 1; [2007] 1 W.L.R. 3220, HL, ref’d to. [Ed: In context of appeals 
against other orders involving Norwich Pharmacal relief and not explained in this summary, Court holding that, in 
the circumstances, the Fraud Act 2006 s.13 deprived the appellant companies of the right to claim privilege against 
self-incrimination in relation to information required by disclosure orders.] (See Civil Procedure 2007 Vol.1 paras 
25.4.2 and 72.2.1, and Vol.2 para.5-26.)

KOSHY v DEG‑DEUTSCHE INVESTITIONS UND ENTWICKLUNGSGESELLSCHAFT GMBH  ■ [2008] 
EWCA Civ 27, February 5, 2008, CA, unrep. (Ward, Arden and Smith L.JJ.)

Appeal dismissed—subsequent fresh action by appellant—whether abuse of process

CPR r.52.10(2)(b). X Co set up as joint venture between C and his affiliated company on the one hand and D on 
the other, to carry out farming operations. In November 1996, after X Co had gone into receivership, D bringing 
proceedings against C and obtaining freezing order. On March 20, 1998, judge (1) dismissing C’s application to set 
aside that order, and (2) directing that C should pay the costs of that application in any event (the judge’s order). 
D failing at trial ([2002] 1 B.C.L.C. 478) and Court of Appeal dismissing their appeal ([2004] 1 B.C.L.C. 131, CA). 
Subsequently, out of time C obtaining permission to appeal against the judge’s order, not on the ground of erroneous 
exercise of discretion, but on ground that the judge had been induced to make the order by misrepresentation by D. 
Permission limiting C to relying on two findings of trial judge. At hearing of appeal, Court of Appeal (1) indicating 
that proper route for C to take was to commence a fresh action, enabling a trial to take place on the issue whether 
there had been material non-disclosure by D, and (2) giving C choice between (a) continuing with the appeal as 
limited by the permission, or (b) having the case remitted to the Chancery Division for a trial. Upon C choosing (a), 
Court proceedings to hear and to dismiss C’s appeal ([2003] EWCA Civ 1718). Subsequently, C commencing fresh 
action against D seeking order setting aside the judge’s order on the grounds that it was obtained by fraudulent 
misrepresentation or false evidence. On January 20, 2006, judge (1) finding that C had clearly agreed that, if the 
Court of Appeal (as it did) heard his appeal he would not be able to start a fresh action, and (2) holding that, whilst 
technically what he had agreed was not an election, it was an abuse of process to start a fresh action, and (3) striking 
out this action accordingly ([2006] EWHC 17 (Ch)). C granted permission to appeal. Held, dismissing appeal, (1) C had 
accepted that the price of pursuing his appeal was the abandonment of all alternative procedural routes in the event 
of failure, (2) at the hearing of his appeal to the Court of Appeal C had received a full and fair hearing of his case that 
the judge’s order should be set aside, (3) the advancement of a subsequent claim which raised the same issue was an 
abuse of process. Motor Oil Hellas (Corinth) Refineries SA v Shipping Corporation of India (The “Kanchenjunga”) 
[1990] 1 Lloyd’s Rep. 398, H.L.; Johnson v Gore Wood [2002] 1 A.C. 1, H.L.; Securum Finance Ltd v Ashton [2001] 
Ch. 291, CA, ref’d to (See Civil Procedure 2007 Vol.1 paras 1.4.15 and 3.4.3, and Vol.2 para.9A-160.)
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MINISTRY OF DEFENCE v FOXLEY  ■ [2007] EWHC 2874 (Admin), December 12, 2007, unrep. 
(McCombe J.)

Pre-CPR proceedings not automatically stayed—whether to be struck out for delay

CPR r.3.4, 51.1, Practice Direction (Transitional Arrangements) para.19, Human Rights Act 1998 Sch.1 Pt I Art.6. 
In May 1994, Ministry (C) bringing claim against former employee (D) (imprisoned for corruption offences) and 
arms companies. C granted freezing injunction, expressed to be without prejudice to restraint order made against 
D in May 1992 in anticipation of confiscation proceedings. In February 1996, C granted summary judgment in the 
1994 proceedings. In August 1996, receiver appointed in the 1992 proceedings. D now applying to strike out both 
sets of proceedings as against him under the court’s inherent jurisdiction and/or r.3.4(2)(c) on grounds of delay, 
principally for reason of failures of CPS properly to pursue recovery under the confiscation orders. Held, granting 
the applications, (1) the proceedings were “existing proceedings” within para.19, (2) however, they were not 
automatically stayed (on April 26, 2000) by operation of para.19(1) as they fell within the exception in para.19(1)
(c) (court dealing with the continuing administration of a receivership), (3) the delays were sufficient to bring into 
play the court’s discretion to impose sanctions, including that of striking out, (4) the court’s objective is to deal justly 
with cases arising, and not to strike out an action where, in spite of delay, there can still be a fair trial, (4) in this 
case, the delays were serious and, in the circumstances, a fair trial of the proceedings was no longer possible. Lloyd 
Bowmaker Ltd v Britannia Arrow Holdings Plc [1998] 1 W.L.R. 1337, CA; Annodeus Entertainments Ltd v Gibson, 
The Times March 3, 2000; Biguzzi v Rank Leisure Plc [1999] 1 W.L.R. 1926, CA; Crown Prosecution Service v 
Bentham [2005] EWHC 2103 (Admin), ref’d to. (Civil Procedure 2007 Vol.1 paras 3.4.1, 3.4.4, 3.4.5, 51.1.4 and 
51.PD.19, and Vol.2 para.3D-75.)

Practice Directions
PRACTICE DIRECTION (MESOTHELIOMA CLAIMS) ■

TSO CPR Update 46. Supplements CPR r.3.1 (The court’s general powers of management). Contains a range of 
special practice and procedure provisions directed at parties and at the court for the handling of mesothelioma 
claims. In effect April 6, 2008. See further “CPR Update” Section of this issue of CP News.

PRACTICE DIRECTION (APPLICATIONS FOR AND RELATING TO SERIOUS CRIME PREVENTION  ■

ORDERS)
TSO CPR Update 46. Supplements CPR Pt 77 (Provisions in Support of Criminal Justice), inserted in CPR by Civil 
Procedure (Amendment No. 2) Rules 2007. In effect April 6, 2008. See further “CPR Update” Section of this issue of 
CP News.

PRACTICE DIRECTION (COURT DRESS) (NO. 4)  ■ [2008] 1 W.L.R. 357, Sup.Ct.
Provides generally for court dress of advocates of all standing. In particular, provides that (with effect from January 
2, 2008) the dress requirements for solicitor advocates and other advocates authorised under the Courts and Legal 
Services Act 1990 appearing in the Supreme Court and in county courts are a black solicitor’s gown with bands; but 
further provides that such advocates may wear short wigs in circumstances where they would be worn by Queen’s 
Counsel or junior counsel. Amends and revokes several other practice directions containing provisions dealing with 
court dress.

Statutory Instruments
CIVIL PROCEEDINGS FEES (AMENDMENT) ORDER 2008 (SI 2008/116) ■

Courts Act 2003 ss.92, 98 and 108(6), Insolvency Act 1986 ss.414 and 415, Finance Act 1990 s.128. Amends 
Civil Proceedings (Fees) Order 2004. Made in consequence of defects in SI 2007/2176. In particular: (1) in Sch.1 
(Fees to be Taken) Fee no.2.2, for “listing questionnaire” where it first appears substitute “pre-trial check list (listing 
questionnaire)”, and for where it appears thereafter, and in Fee no.2.3, substitute simply “pre-trial check list”; (2) in 
para.(c)(iv) of Fee no.2.3, delete “but does no exceed £5,000”, and (3) in note (ii) under Fee no.2.3, for “between 14 
and 28 days”, substitute “between 15 and 28 days”. Also, in Sch.1A (Remission and Part Remission of Fees), (1) for 
sub-para.(1) of para.2 substitute: “No fee shall be payable under this Order by a party who, at the time when a fee 
would otherwise be payable, is in receipt of a qualifying benefit and is not in receipt of funding provided by the LSC 
for the purposes of the proceedings and for which a certificate has been issued under the Funding Code.”; and (2) 
in sub-para.(2) of para.2, for “paragraph (1)(a)” substitute “paragraph (1)”. In force on February 11, 2008. (See Civil 
Procedure 2007 Supp.2, paras 10-10 and 10-10A, pp.437 to 439 and p.448.)
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In Detail 
Copies of documents from court records
CPR r.5.4C states the general rule that a person who is not a party to proceedings (e.g. a journalist) may obtain from 
court records copies of certain documents. In particular, a non-party may obtain a copy of “a statement of case, but 
not any documents filed with or attached to the statement of case, or intended by the party it is to be served with 
it”. In R. (Corner House Research) v Director of the Serious Fraud Office [2008] EWHC 246 (Admin), February 
4, 2008, unrep., the question was whether, on the basis of this rule, a non-party could obtain from court records a 
copy of the “acknowledgment of service” filed by a defendant in a judicial review claim (r.54.8), and a copy of the 
“detailed grounds” filed by a defendant contesting the claimant’s claim (r.54.14). Collins J. (the lead judge of the 
Administrative Court) held that the correct meaning of r.5.4C is that a non-party does have a right to have copies of 
such documents provided to him from court records, but it does not extend “to any documents that are annexed to 
either the acknowledgment of service or the detailed grounds; it merely includes the grounds themselves as set out 
in either document” (para.27). In effect, his lordship held that expression “statement of case” in r.5.4C includes the 
documents sought by the applicants in this case.

Part 16 of the CPR bears the heading “Statements of Case”. It might be expected that one would find therein rules 
of court explaining what a statement of case is. That Part contains provisions dealing with three things: (1) the claim 
form, (2) the particulars of claim, and (3) the defence. This structure is reflected in the definition of “statement of case” 
given in para.(1) of r.2.3 (Interpretation) (see Civil Procedure 2007 Vol.1 para.2.3.18). (That definition was found in the 
original version of the CPR as enacted and was not altered when Pt 54 (Judicial Review) was inserted in 2000.)

A conceptual muddle lies at the heart of the structure of Pt 16. At bottom it has to be realised that there is a distinction 
between originating process and pleadings. Whatever it is called (whether writ, summons or, as under the CPR, claim 
form) a court’s form for originating proceedings is a court order. It is a formal document issued by the court at the 
request of the moving party; in a given case, it is the foundation of the court’s jurisdiction and is made effective by 
service on the respondent party. Historically speaking there has always been a distinction between the formalities 
of originating process and the rules relating to the ways in which parties may assert their claims or defend claims 
made against them; that is to say, there has always been a distinction between process and pleading. When the CPR 
came into effect, in the interests of “plain English” the expression “pleadings” was dropped. But no satisfactory term 
capable of covering all proceedings was offered up to replace it. So it is not surprising to find that in recent years, 
the word “pleadings” has crept back into judge and lawyer discourse. They know, or at least can feel in their bones, 
the distinction between process and pleading. It is not wholly right to say that the expression “statements of case” 
replaces the term “pleadings” because under the CPR that expression includes both process (the claim form) and 
what were previously included within the term (particulars of claim, defence, and third party claims). It is true that, 
under the pre-CPR rules, in certain circumstances a process document could include, not only sufficient information 
to make it clear that the court had jurisdiction over the type of claim asserted by the moving party, but also an 
indication of that party’s initial pleading (e.g. the indorsed writ), but that was just a matter of convenience, and the 
two functions of (a) attracting the court’s jurisdiction, and (b) providing a vehicle for the clarification of the issues 
between the parties, remained conceptually distinct. (And it is also true that, until quite modern times, county court 
procedures, by collapsing the two into one document, managed to make do without drawing out the distinction.)

Rule 16.2 deals with the contents of the claim form. Rule 2.3(1), after stating that “statement of case” means “a 
claim form”, goes on to state that that expression also means “particulars of claim where these are not included in 
the claim form”. In order to understand what his means we have to ask: what are “particulars of claim”? That takes 
us to r.7.4, r.16.2 and r.16.4 and into “pleadings” territory. Rule 7.4 states that, generally, particulars of claim “must 
be contained in or served with the claim form”. Where the particulars of claim are “contained in” the claim form, in 
effect two documents (the claim form and the particulars of claim) are included in the one document. Where they are 
not so combined, and where the particulars of claim are not served with the claim form, the claimant must state on 
the claim form that the particulars of claim will follow (r.16.2(2)). Rule 16.4 sets out what matters must be included 
in a claimant’s particulars of claim.

It is clear from r.16.2 that the particulars of claim may be included in the claim form; in effect two documents (the 
claim form and the particulars of claim) may be included in the one document with the result that they will be served 
together on the defendant. But the particulars of claim may be in a separate document and when they are, generally, 
that separate document should be served on the defendant with the claim form. If that is not to be done, r.16.2(2) 
stipulates that the claimant must state on the claim form that the particulars of claim will follow (and the time limit 
stipulated by r.7.4 for service of the particulars then applies).
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Rule 9.2 states that where, by one method or another, the particulars of claim are served on the defendant, he may 
elect to file an “acknowledgment of service” in accordance with Pt 10. Historically speaking, the acknowledgment 
of service has not been a pleading document, but a process document. It provided the court with confirmation of the 
fact that the originating process has been received by the party on whom it was to be served if the jurisdiction of the 
court was to be established. Not surprisingly, r.10.5 states that this document should be signed by the defendant and 
includes his address for service. However, under the CPR the acknowledgment of service is characterised, not as the 
defendant’s acknowledgment of service on him of the originating process (i.e. the claim form), but of service on him 
of the claimant’s particulars of claim. Despite this characterisation, normally (see further below) the acknowledgment 
of service plays no substantial pleading role. Where the claim form and the particulars were in the one document, the 
acknowledgment of service of the latter carries with it by necessary implication an acknowledgment of service of the 
former (but where they were separate documents served separately, the reverse does not apply). Instead of filing an 
acknowledgment of service, the defendant may decide to file a defence, or to file or serve an admission. In either of 
these circumstances, the acknowledgment of service (of the particulars of claim) is superfluous to requirements. The 
defence or the admission is acknowledgment enough of service of the particulars of claim. 

Rule 2.3(1) further states that “statement of case” also means “defence, Pt 20 claim, or reply to defence”. Rule 16.5 
deals with the contents of the defence and r.16.7 with the reply to defence. Any defence should be filed within the 
time limit fixed by r.15.4. A defendant who is unable to comply with this deadline (or who wished to dispute the 
court’s jurisdiction) should file an acknowledgment of service (r.10.1(3)). The reference to “Part 20 claim” in r.2.3(1) 
ought to have been changed to a reference to “additional claim” when CPR Pt 20 was amended in April 2006. 

So much for what is meant by “statement of case” generally in the CPR. Where the claimant uses the procedure 
provided for by Pt 8 (Alternative Procedure for Claims) the procedural requirements as to process and pleadings, and 
the language that goes with them, change. The proceedings are still commenced by a claim form and provisions as 
to the contents of that form are found in r.8.2. However, in such proceedings Pt 16 is expressly disapplied. In terms, 
in this context “statement of case” means simply the claim form. Amongst other things, the claim form must state the 
question which the claimant wants the court to decide, or the remedy which the claimant is seeking and the legal 
basis for the claim to that remedy (r.8.2(b)). Further, the acknowledgment of service plays an expanded role. The 
provisions of Pt 10 apply subject to the modifications set out in r.8.3 (r.10.1(2)). Rule 8.3 states that, if a defendant 
wishes to defend, he must file an acknowledgment of service and that document must state whether he contests the 
claim and, “if he seeks a different remedy from that set out in the claim form”, what that remedy is. Rule 8.5(3) states 
that a defendant who wishes to rely on written evidence must file it when he files his acknowledgment of service. 
The pleading (issue-defining) function is fulfilled partly by the claim form, partly by the acknowledgment of service, 
and partly by the evidence filed by the parties. The extent to which the acknowledgment of service may play a 
pleading role may vary, as there is no reason why a defendant should limit himself to the matters required by r.8.3. 
He may, instead of simply stating that he contests the claim (a bare denial), set out what his case is; in effect pleading 
a defence.

Where the judicial review procedure provided for by Section I of CPR Pt 54 is used (either because it must or because 
it may be), the Pt 8 procedure applies subject to any modifications imposed by that Section. Glosses on the pleading 
roles played by r.8.2 and by r.8.3 are imposed, respectively, by r.54.6 (Claim form) and r.54.8 (Acknowledgment of 
service). Amongst other things, r.54.6 states that the claim form “must be accompanied by the documents required 
by the relevant practice direction”, and these include a detailed statement of the claimant’s grounds for bringing the 
claim and a statement of the facts relied on (Practice Direction (Judicial Review) para.5.6). 

Rule 54.8 states that any person “served with the claim form” who wishes to take part in the judicial review must file 
an acknowledgment of service. Where the person filing the acknowledgment of service intends to contest the claim, 
he must “set out a summary of his grounds for doing so”. Unlike the position where r.8.3 applies, a pleading response 
is required and a bare denial will not suffice. Rule 54.14 states that a defendant and any other person served with 
the claim form who wishes to contest the claim or support it “on additional grounds” must file and serve “detailed 
grounds” for doing so.

As was indicated above, the particular question that arose in R. (Corner House Research) v Director of the Serious 
Fraud Office, was whether a non-party could obtain from court records copies of documents filed in accordance 
with r.54.8 and r.54.14. It was generally assumed that the answer to this question was “no”, for the simple reason that 
neither an “acknowledgment of service” (r.54.8) nor “detailed grounds” (r.54.14) was a “statement of case” within 
r.5.4C, and it seems that parties to judicial review claims had proceeded on the assumption that this was the position. 
Collins J. held that this assumption was wrong. His lordship noted (as explained above) that in r.2.3(1) it is stated that 
in the CPR “statement of case” means “a claim form, particulars of claim where these are not included in the claim 
form, defence, Pt 20 claim, or reply to defence” and said (para.27) that “it does not do violence to the language of 
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the rule [r.5.4C] to take the view that ‘defence’ includes the judicial review equivalent to a defence”.

Collins J. added that it is always open to a defendant, as indeed it is to a claimant, to include either in the claim or 
any acknowledgment of service, a request that for whatever reason there should not be disclosure of the whole or 
part of the document. His lordship explained (para.28):

“It may be, for example in a case involving mental health or children or other sensitive matters, that there should 
be no disclosure unless the court approves it. It will be necessary hereafter for a defendant to make that positive 
application. It need not be done by means of a formal application in the sense that there has to be a specific 
application for which payment has to be made; it suffices if, at the same time as the acknowledgment of service, 
there is served a document requesting it and giving reason for requesting any embargo upon disclosure without a 
court order.”

Stay of Patent Proceedings
In Glaxo Group Limited v Genentech Inc [2008] EWCA Civ 23, The Times February 21, 2008, CA, the facts were that 
a pharmaceutical company (D) had been granted a patent by the European Patent Office (EPO). Another company 
(C) brought opposition proceedings in the EPO, and, in addition, on ground of invalidity, brought an action in the 
Patents Court for revocation of the UK designation of D’s patent.

It was common ground that it was likely that the EPO proceedings would not be completed until 2011. Progress was 
made in the English proceedings. A date early in 2008 was fixed for the trial. In June 2007, Lewison J. refused D’s 
application for a stay of the English proceedings pending the outcome of the EPO opposition proceedings ([2007] 
EWHC 1416 (Pat)). In his judgment, in dealing with the problem of concurrent proceedings generally, his lordship 
discussed the traditional approach of the courts to a stay of proceedings in commercial cases, and the doctrine of 
forum conveniens as expounded by the House of Lords in Spiliada Maritime Corporation v Cansulex Ltd [1987] 
A.C. 460, H.L. Under that approach, the general principle is clearly a presumption in favour of a stay. However, as 
his lordship explained, a “somewhat different approach”, based on Court of Appeal dicta, has developed in the case 
of parallel proceedings in the EPO and in the Patents Court. His lordship reviewed the modern first instance and 
appellate authorities on the matter, culminating in Unlin Beheer BV v Berry Floor NV [2007] EWCA Civ 364, [2008] 
1 All E.R. 156, CA. He granted D permission to appeal, and in doing so said that what was required was guidance 
form the Court of Appeal in the form of ratio rather than dicta.

The appeal was expedited. After oral argument, the Court of Appeal (Ward, Mummery and Jacob L.JJ.) announced its 
decision that the appeal would be dismissed and stated that, as the appeal raised an important point of principle and 
practice, judgments would be put in writing and handed down later. Before judgments were given, D notified the 
Court that they had decided to consent to the revocation of the patent. In the single judgment subsequently handed 
down the Court stated that D’s concession did not absolve the Court from its duty to supply written reasons for its 
decision.

Put shortly, the Court held: (1) the traditional approach of the court to the stay of proceedings where there are 
concurrent proceedings in commercial cases is not appropriate in these circumstances, (2) the possibility of parallel 
validity proceedings in national courts and in the EPO is inherent in the legal arrangements stipulated by the 
European Patents Convention (EPC), (3) the explanation of the difference in the court’s approach to the duplication 
of proceedings in patent cases and the doctrine of forum conveniens, as applied in commercial cases, is to be found 
in their very different contexts, (4) C had a genuine commercial interest in revocation of the patent and would suffer 
actual prejudice if there were a delay, (5) the judge (a) applied the legal principles relevant to the stay of proceedings 
in the context of the EPC, (b) made a correct assessment of the factors for and against a stay, and (c) was entitled to 
conclude that the balance of justice was in favour of rejecting D’s application.

At the end of the judgment, the Court gave general guidance as to how the Patents Court should exercise its discretion 
to stay legal proceedings on the ground that there are parallel proceedings (paras 79 to 88), but in doing so stated that 
the guidance was not intended to fetter the discretion of the court, nor should it be interpreted as having that effect. 
One of the (nine) matters expressly referred to in the guidance is delay. In this context the Court noted the fact that, 
quite contrary to expectations when the EPC was made, the determination of opposition proceedings in the EPO can 
take many years. The length of time that it will take for the respective proceedings in the national court and in the 
EPO to achieve some certainty on the issue of the validity of the patent in suit so that business knows where it stands, 
is a factor affecting the discretion that will usually carry more weight than any other. 
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In the January 2008 issue of CP News it was explained 
that CPR are amended in various respects by the 
Civil Procedure (Amendment No. 2) Rules 2007 (SI 
2007/3543). By TSO CPR Update 46, two new practice 

directions are announced and amendments to a number 
of existing practice directions are made. Some of the 
practice direction changes follow on from amendments 
to the rules made by the statutory instrument.

AMENDMENTS TO PRACTICE DIRECTIONS

NEW PRACTICE DIRECTIONS

Part 3—The Court’s Case Management Powers

Practice Direction (Mesothelioma Claims) is added to 
this Part as a further (fourth) supplementing practice 
direction. Specifically it supplements r.3.1 (The court’s 
general powers of management). Routinely, damages 
claims brought by mesothelioma victims are allocated 
to the multi-track. This practice direction contains a 
range of special practice and procedure provisions 
directed at parties and at the court for the handling 
of such cases. Claims are divided into cases where 
the claimants are surviving (“Living Mesothelioma 
Claims”) but have a severely limited life expectancies, 
and other cases (including cases in which the victim 
is deceased). A novel “show cause” procedure is 
introduced under which the defendant may be required 
at an early stage in the proceedings to identify the 
evidence and legal arguments that give them “a real 
prospect of success on any or all issues of liability”. It 
is stated that the procedure is “without prejudice to the 
court’s general case management powers in Part 3”. In 
Living Mesothelioma Claims the court may decide not 
to require strict adherence to any relevant pre-action 
protocol, in particular Pre-Action Protocol for Disease 

and Illness Claims. This practice direction comes into 
effect on April 6, 2008. It contains no transitional 
provisions. The full text of the practice direction is set 
out towards the end of this Section of this issue of CP 
News.

Part 77—Provisions in Support of Criminal 
Justice

Civil Procedure (Amendment No. 2) Rules 2007 insert 
after Pt 76 in the CPR a new Part, Pt 77 (Provisions 
in Support of Criminal Justice), making provision for 
applications for, or relating to, serious crime prevention 
orders under the Serious Crime Act 2007. Practice 
Direction (Applications for and Relating to Serious 
Crime Prevention Orders) supplements this new Part. 
This practice direction comes into effect on April 6, 
2008. It contains no transitional provisions. 

A narrative account of the changes to existing practice 
directions published in TSO CPR Update 46 is given 
below. They will be incorporated in the 2008 edition of 
the White Book due to be published in April. Generally, 
these changes come into effect on April 6, 2008.

CPR Update

Minor amendments and corrections

Practice directions subject to minor amendments and 
corrections (all coming into effect on April 6, 2008) are 
as follows:

Practice Direction (Alternative Procedure for 
Claims (8PD)

In the Table following para.9.4, after the reference to 
the Deeds of Arrangement Act 1914 insert “Proceedings 
under the Trustee Act 1925” in the first column and 
“Chancery” in the third (see Civil Procedure 2007 
para.8PD.9, Supp 2 p.21). 

Practice Direction (Statements of Case)(16PD)

In paragraph 10.5, for “11.4” substitute “10.4” (see para. 

16PD.10, p.414).

Practice Direction (Derivative Claims)(19CPD)

This practice direction is published in Supp.2, 
para.19CPD.2, p.37.

In paragraph 1(b), for “994” substitute “996”.

In the form for claims involving a company 
(para.19CPD.10), for “rule 19.9A(4)(c)” substitute “Civil 
Procedure Rules 1998, rule 19.9A(4)(a)”.

In the form for claims involving a body corporate that is 
not a company or a trade union at (para.19CPD.11), for 
“rule 19.9A(4)(c)” substitute “rule 19.9A(4)(a)”.
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Practice Direction (Possession Claims Online)
(55BPD)

Paragraph 6.2A was inserted in this practice direction 
by TSO CPR Update 45 and came into force on October 
1, 2007 (see Supp 2, para.55BPD.6, p.113). A signpost 
was inserted below para.6.2A to explain a temporary 
expedient to overcome a limitation of the PCOL system. 
As that limitation has now been resolved, this provision 
is now amended as follows:

In para.6.2A, omit “(or, if that is not possible, section 
5)”, and omit the parenthesis following that paragraph.

Practice Direction (Court’s Power to Appoint a 
Receiver) (69PD)

In para.1.1(3), after “execution” insert “)” (see 
para.69PD.1, p.1851).

In para.7.2(1) for “a licensed” substitute “an authorised”; 
and after “1990” insert “or the Insolvency Practitioners 
Regulations 2005” (see para.69PD.7, p.1853).

Practice Direction (Bills of Sale) (RSC Ord.95)

As is explained in Supp.2 of the 2007 edition of the 
White Book, at para.sc96.0.2 (p.132), the remaining 
provisions of CPR Sch.1 RSC Ord.95 (The Bills of Sale 
Acts 1878 and 1882 etc) were revoked by the Civil 
Procedure (Amendment) Rules 2007 (SI 2007/2204) 
with effect from October 1, 2007. Accordingly, this 
practice direction is now omitted.

Substantial amendments

Practice directions subject to substantial amendments 
(coming into effect on April 6, 2008, except where 
otherwise indicated) are as follows:

Practice Direction (Costs) (47PD)

In para.31.1, omit “or” at the end of sub-para.(1); and 
after sub-para.(1) (see para.47PD.4, p.275), insert:

 “(1A) where a tribunal, person or other body makes 
an order for the detailed assessment of costs, a 
county court (subject to paragraph 31.1A(1)); or”.

In para.49A.5(3) (see para.47PD.23, p.293), for “include 
the Director of the Assets Recovery Agency” substitute 
“include the enforcement authority or the appropriate 
officer as defined in paragraph 1.5 of the Practice 
Direction—Civil Recovery Proceedings”.

The latter amendment to is required as a consequence 
of the abolition of the Asset Recovery Agency by the 
Serious Crime Act 2007. It comes into effect, not on 
April 6, but on April 1.

Practice Direction (Applications Under the 
Companies Acts and Related Legislation)

This practice direction is published in Vol.2 at para.2G-1, 
p.599. It is subject to two sets of amendments. The first 
came into effect in January 14, 2008, and the second 
will come into effect on April 6, 2008. The Table of 
Contents is amended accordingly. These amendments 
are required as a result of further provisions of the 
Companies Act 2006 being implemented.

The amendments that came into force at the earlier 
date affect are paras 1, 2, 4, 16, 17, and 18; further the 
following provisions were added: paras 16A, 17A, 17B, 
17C and 17D.

The paragraphs affected by the amendments coming into 
force at the later date are: paras 2, 5, 6, 7, 8, 10, 11, 12, 
13, 14, 15, 16 and 21; further the following provisions 
are added at the date: paras 12A, 12B, 12C and 12D.

Practice Direction (Appeals) (52PD)

The court or a judge to which an appeal is to be made in 
proceedings other than insolvency proceedings (subject 
to obtaining any necessary permission) is summarised 
in Table 1 following para.2A.1 of this practice direction 
(see para.52PD.3.1, p.1565). The legislative provisions 
upon which the Table is based are quite complicated in 
many respects and care has to be taken to ensure that the 
Table accurately reflects the detail of current legislation 
affecting appeals. With effect from January 14, 2008, a 
new Table 1 is now substituted for the existing Table 1.

As a consequence of the Serious Crime Act 2007, 
which enables third parties to make representations in 
applications for or relating to serious crime prevention 
orders, after para.21.12 (see Supp.2, para.52PD.113.1, 
p.106) and the parenthesis following that provision, a 
new paragraph (coming into effect on April 6, 2008) is 
added as follows:

“Appeals in relation to serious crime prevention 
orders

21.13(1) This paragraph applies where the appeal is in 
relation to a serious crime prevention order and is made 
under section 23(1) of the Serious Crime Act 2007 or 
section 16 of the Supreme Court Act 1981.

(2) The appellant must serve the appellant’s notice on any 
person who made representations in the proceedings by 
virtue of section 9(1), (2) or (3) of the Serious Crime Act 
2007 in addition to the persons to be served under rule 
52.4(3) and in accordance with that rule.”

Practice Direction (Traffic Enforcement) (75PD)

With effect from March 31, 2008, in this practice 
direction (see para.75PD.1, p.1961) paras 3A and 6.3 are 
inserted and a dozen existing paragraphs are amended. 
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These additions and amendments are made necessary 
by the coming into force relating to the enforcement of 
parking contraventions coming into force on that date.

Practice Direction (Civil Recovery Proceedings)

This practice direction is published in the Civil 
Procedure 2007 in Vol.1, at para.B11-0001 (p.2298). 
It was introduced following the coming into effect of 
the Proceeds of Crime Act 2002. It is now substantially 
amended to take into account amendments made to that 
Act by the Serious Crime Act 2007; notably amendments 
introducing detained cash investigations and abolishing 
the Assets Recovery Agency. Over 30 paragraphs in 
the practice direction are affected. These changes take 

effect on April 1, 2008.

Practice Direction (Proceedings Under 
Enactments Relating to Discrimination)

This practice direction is published in the Civil Procedure 
2007 in Vol.1, at para.B13-001, p.2314.

Paragraphs 7.1 and 7.2 are now omitted and 
amendments are made to 11 paragraphs. These changes 
are principally a consequence of the introduction of 
the Commission for Equality and Human Rights and 
the abolition of other Commissions by the Equality Act 
2006, and of the coming into effect of the Equality Act 
(Sexual Orientation) Regulations 2007.

PRACTICE DIRECTION (MESOTHELIOMA CLAIMS)

This Practice Direction supplements CPR, rule 3.1

Contents of this Practice Direction

Scope Paragraph 1

Definitions Paragraph 2

Starting proceedings Paragraph 3

Claimants with severely limited life expectancy Paragraph 4

Fixing the case management conference for other claims Paragraph 5

The show cause procedure Paragraph 6

Setting the trial date Paragraph 7

Taking evidence by deposition Paragraph 8

Compliance with pre-action protocols Paragraph 9

Scope
1. This Practice Direction applies to claims for 
compensation for mesothelioma.

Definitions

2. In this Practice Direction—

 “show cause procedure” means (without prejudice 
to the court’s general case management powers in 
Pt 3 of the CPR) the procedure set out in para.6;

 “outline submissions showing cause” means an 
outline or skeleton argument of the defendant’s 
case within the show cause procedure; and

 “standard interim payment” means the standard set 
amounts for interim damages, and (if appropriate) 
interim costs and disbursements as determined 
from time to time by the Head of Civil Justice.

Starting proceedings

3.1 The claim form and every statement of case must 
be marked with the title ‘Living Mesothelioma Claim’ or 
‘Fatal Mesothelioma Claim’ as appropriate.

3.2 In order for the court to adopt the show cause 
procedure in the first case management conference, 
the claimant must file and serve any witness statements 
about liability (as are available)—

 (1) either—

 (a) at the same time as filing and serving 
the claim form and (where appropriate) the 
particulars of claim; or 

 (b) as soon as possible after filing and serving 
the claim form and (where appropriate) the 
particulars of claim; and 

 (2) in any event not less than 7 days before the 
case management conference.

3.3 Any witness statement about liability must identify 
as far as is possible—

 (1) the alleged victim’s employment history and 
history of exposure to asbestos;

 (2) the identity of any employer where exposure 
to asbestos of the alleged victim is alleged; 
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 (3) details of any self employment in which the 
alleged victim may have been exposed; and

 (4) details of all claims made and payments 
received under the Pneumoconiosis etc. (Workers’ 
Compensation) Act 1979.

3.4 The claimant must also attach to the claim form—

 (1) a work history from H M Revenue and Customs 
(where available); and

 (2) any pre-action letter of claim.

Claimants with severely limited life expectancy

4.1 Where the claimant believes that the claim is 
particularly urgent then on issue of the claim form, the 
claimant—

 (1) may request in writing that the court file is 
placed immediately before a judge nominated 
to manage such cases in order to fix a case 
management conference; and

 (2) must explain in writing to the court why the 
claim is urgent.

4.2 Where the court decides that the claim is urgent (and 
notwithstanding that a claim has not yet been served or 
a defence has not yet been filed) it will— 

 (1) fix the date for the case management conference 
to take place within a short period of time; and 

 (2) give directions as to the date by which the 
claimant must serve the claim form if it has not 
been served already.

Fixing the case management conference for other 
claims

5.1 Where paragraph 4 does not apply and—

 (1) a defence is filed by the defendant or one of 
the defendants (where there is more than one); or

 (2) the claimant has obtained a default judgment,

the court file will be referred to a judge nominated to 
manage such cases and the judge will give directions for 
the date of the case management conference.

5.2 Claims marked ‘Living Mesothelioma Claim’ will 
be given priority when fixing a case management 
conference.

The show cause procedure

6.1 The show cause procedure is a requirement by the 
court, of its own initiative and usually on a ‘costs in the 
case’ basis, for the defendant to identify the evidence and 
legal arguments that give the defendant a real prospect of 
success on any or all issues of liability. The court will use 
this procedure for the resolution of mesothelioma claims.

6.2 At the first case management conference, unless 
there is good reason not to do so, the defendant should 

be prepared to show cause why—

 (1) a judgment on liability should not be entered 
against the defendant; and 

 (2) a standard interim payment on account 
of damages and (if appropriate) costs and 
disbursements should not be made by the 
defendant by a specified date.

6.3 At the first case management conference if liability 
remains in issue the court will normally order that the 
defendant show cause within a further given period.

6.4 The order requiring the defendant to show cause 
within a further given period will direct—

 (1) that the defendant file and serve on the claimant 
by a specified date outline submissions showing 
cause and—

 (a) if the outline submissions are not filed and 
served by a specified date, judgment, for a 
sum to be determined by the court, will be 
entered against the defendant without the 
need for any further order and the defendant 
will be ordered to make a standard interim 
payment by a specified date; or

 (b) if the outline submissions are filed and 
served by the specified date, the claim will be 
listed for a show cause hearing; or

 (2) that the defendant show cause at a hearing on 
a date fixed by the court.

6.5 At the first case management conference the court 
will—

 (1) fix the date or trial window for the determination 
of damages and give any other case management 
directions as appropriate where the defendant 
admits liability or judgment is entered;

 (2) fix the date or trial window for the determination 
of damages and give any other case management 
directions as appropriate where an order to show 
cause under paragraph 6.3 has been made (if 
the defendant subsequently shows cause then 
the determination date or trial window may be 
utilised for the trial of any issue); or

 (3) in cases in which there is to be a trial on liability, 
give directions including the date or window for 
the trial.

6.6 Where the defendant fails to show cause on some 
issues, the court will normally enter judgment on those 
issues.

6.7 Where the defendant fails to show cause on all issues, 
the court will enter judgment for a sum to be determined 
and a standard interim payment to be made.

6.8 Where the defendant succeeds in showing cause on 
some or all issues, the court will order a trial of those 
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issues. The court may also require the issue of quantum 
or apportionment (as appropriate) to be dealt with at 
the trial provided that it does not delay the date for the 
fixing of the trial.

Setting the trial date

7.1 In Living Mesothelioma Claims the date of the 
determination of damages or the trial will generally not 
be more than 16 weeks following service of the claim 
form.

7.2 In Fatal Mesothelioma Claims the hearing date may 
be more than 16 weeks following service of the claim 
form.

Taking evidence by deposition

8. Any party who for good reason wishes evidence to 

be taken by deposition may apply to the court at any 
time for such an order. However, the court will normally 
expect that such a request is made at a case management 
conference. The order will include a direction for the 
recording of such evidence on DVD and for the provision 
of a transcript. The parties must also be prepared to 
arrange for the provision of equipment to view the DVD 
by the court. 

(Part 34 contains provisions for evidence to be taken by 
deposition.)

Compliance with pre‑action protocols

9. In Living Mesothelioma Claims the court may decide 
not to require strict adherence to any relevant pre-action 
protocol.
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