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In Brief
Cases
■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■   

BOVALE LTD v SECRETARY OF STATE FOR THE COMMUNITIES AND LOCAL GOVERNMENT  ■

[2009] EWCA Civ 171; The Times March 23, 2009, CA (Waller, Dyson and Stanley Burnton L.JJ.)
Administrative Court— standard directions—judge exceeding powers

CPR rr.8.1 and 8.9, Practice Direction (Alternative Procedure for Claims) para.22, Civil Procedure Act 1997 ss.5 
and 9, Town and Country Planning Act 1990 s.288. In giving judgment in s.288 claim brought under Pt 8 procedure 
by property developer, lead judge of Administrative Court, giving standard directions (departing in various respects from 
provisions in Pt 8) as to practice to be followed in claims of this type in the future. Held, allowing Secretary of State’s 
appeal, (1) in effect, in giving these directions the judge purported to give a “practice direction” within the meaning of 
s.9, (2) in so doing the judge exceeded his powers, as practice directions may only be given in accordance the processes 
stated in s.5. (See Civil Procedure 2009 Vol.1 paras 8.0.4, 8PD.22, and Vol.2 paras 9A–751, 9A–762, 12–17 and 
12–48.)

EELES v COBHAM HIRE SERVICES LTD  ■ [2009] EWCA Civ 204, March 13, 2009, CA, unrep. (Dyson, 
Smith and Thomas L.JJ.)

Interim payment order—whether court’s power to make periodical payments order fettered

CPR rr.25.6, 25.7 and 41.7, Damages Act 1996 s.2, Supreme Court Act 1981 s.32. In heavy personal injury claim 
brought by infant (C), where judgment for liability had been entered with damages to be assessed, judge granting C’s 
application for interim payment order (IPO) of £1.2m. Held, allowing the defendant’s appeal, (1) the judge had adopted 
the wrong approach, (2) the IPO was bound to fetter the freedom of the judge trying quantum to allocate losses to 
periodical payments orders (PPOs) as he thought fit. Court explaining relationship between IPOs and PPOs. (See Civil 
Procedure 2009 Vol.1 paras 25.7.1, 41.8.1 and 41.8.4, and Vol.2 paras 3F–34, 9A–103 and 15–110.1.)

■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■   

ELI LILLY & CO v HUMAN GENOME SCIENCES  ■ [2009] EWCA Civ 168, February 23, 2009, CA, 
unrep. (Jacob L.J.)

Parallel proceedings in EPO and High Court—managing appeals

CPR rr.3.1 and 52.10, Practice Direction (Appeals) para.17.1. Claimant company (C) filing opposition in European 
Patent Office (EPO) and commencing proceedings in High Court for revocation for the UK patent to which patentee 
company (D) defendant. At end of EPO hearing, on June 3, 2008, Opposition Division (OD) indicating that its conclusion 
was that the patent would be revoked. High Court judge then handing down judgment on July 31, 2008, also revoking 
the patent. Court of Appeal (CA) granting D permission to appeal and (in ignorance of state of EPO proceedings) fixing 
date in late July 2009 for hearing estimated at five days. Subsequently, after OD had given their written decision on 
December 3, 2008, D launching appeal to EPO Board of Appeal (BA). In course of communications involving parties, 
BA and CA, BA offering date for hearing of appeal in June 2009 if parties co-operated in speeding up preparations 
for the hearing. Despite the admitted commercial importance of the issues arising, and the commercial uncertainty 
persisting whilst the several proceedings remained unresolved, D’s agent asserting that their written case for the BA 
appeal could not be ready for filing until mid-April (the end of the period permitted by BA’s rules). At directions hearing, 
single lord justice (1) directing that the July date for the hearing of the appeal to CA be vacated and a new date in 
December 2009 be fixed by the listing office, and (2) suggesting that the parties cooperate with the BA for the purpose 
of bring forward the hearing of the appeal to that tribunal. In doing so judge directing that, in future, parties engaged in 
parallel proceedings in the EPO and an English court should as early as possible inform each tribunal of the position of 
the proceedings in the other, and should where possible ask the appropriate tribunal to speed things up so as to avoid 
duplication of proceedings. (See Civil Procedure 2009 Vol.1 para.52.12.7 and 52PD.62, and Vol.2 para.2F–97.)

MORGAN v HINTON ORGANICS (WESSEX) LTD  ■ [2009] EWCA Civ 107, March 2, 2009, CA, 
unrep. (Laws, Carnwath and Maurice Kay L.JJ.)

Environmental proceedings—costs discretion—effect of Convention

CPR r.44.3, Aarhus Convention arts 3 and 9. Residents (C) bringing claim in private nuisance for an injunction and 
damages against operators (D) of waste management plant. C having benefit of legal expenses insurance limited to 
£50,000. Plant operated on site for which planning permission had been granted by local authority (A) under a licence 
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granted by the Environment Agency (B). At full hearing, C’s application for order for interim injunction granted with 
costs reserved to the trial judge. That injunction restraining D from “causing odours” at levels “perceived by” officer 
of A or B to be harmful. Subsequently, on the application of A and B, who were concerned about their role as monitors 
of the order, and in the absence of any agreement between C and D as to an acceptable alternative mechanism for 
providing some objective means of assessment to support the order, judge discharging injunction and ordering C to 
pay D’s costs (estimated at £19,190) and also costs of A and B (summarily assessed at £5,130). On paper, single lord 
justice refusing C’s application for permission to appeal against the costs order. C renewing application for permission 
to appeal. Held, granting permission to appeal and allowing the appeal, (1) A and B were entitled to their costs of the 
interim application proceedings on ordinary principles, however (2) as the merits of the application were so closely 
tied up with the merits of the case overall, the judge should have considered the desirability of leaving the issue of 
costs as between C and D to be sorted out when the final result was known, (3) in the circumstances, the issue of 
D’s costs in those proceedings should be reserved to the trial judge, (4) the State’s treaty obligation under art.9(4) 
to provide remedies that are not “prohibitively expensive” (albeit one adopted by the EC for certain purposes) was 
not a rule of law directly binding on the English court and was, at most, a matter potentially relevant to the judge’s 
exercise of discretion as to costs, (5) if C wished the judge to take it into account, they needed not only to make the 
submission, but also to provide the factual basis to enable him to judge whether the effect of his order would indeed 
be “prohibitive”, (6) the fact that C had not mentioned the art.9(4) point to the judge was an insuperable objection 
to their raising it on the appeal, (7) the judge was not obliged to consider the point of his own motion. Discussion of 
scope of Aarhus Convention, its place in domestic law and its relevance to private nuisance proceedings and costs 
therein; also observations on principle that applicant for protective costs order should have no private interest in 
outcome of the case. (See Civil Procedure 2009 Vol.1 paras 44.3.1 and 48.15.7.)

NML CAPITAL LTD v REPUBLIC OF ARGENTINA  ■ [2009] EWHC 110 (Comm); 159 New L.J. 199 
(2009) (Blair J.)

Service out on foreign state—mistaken legal analysis of state’s non-immunity

CPR rr.6.36 and 6.37 [rr.6.20(9) and 6.21], Practice Direction B (Service out of the Jurisdiction) para.3.1(10), 
Civil Jurisdiction and Judgments Act 1982 s.31, State Immunity Act 1978 ss.1, 2 and 11. Following debt default 
by sovereign state (D), Cayman Island company (C) (an affiliate of a New York-based hedge fund) bringing claim 
against D in US federal court (1) alleging breaches of an agreement between D and a bank pursuant to which a 
series of bonds were issued by D, and (2) seeking (a) accelerated payment of the principal amounts, and (b) interest 
due. C obtaining summary judgment and entering judgment for US$184m. C bringing action on this judgment in 
High Court and applying for permission to serve the claim form out of the jurisdiction on ground that the claim 
was made to enforce a judgment. In draft particulars of claim exhibited to their witness statement, C asserting, on 
the basis of two particular grounds stated therein, that D was not immune from suit. Judge granting permission. 
Following service of the claim form, D applying (1) for order setting aside the judge’s order, and (2) for a declaration 
that the High Court had no jurisdiction in respect of the claim. On this application, D contending that the two 
particular grounds relied on by C for demonstrating D’s non-immunity were wrong. C conceding this but now in 
addition submitting (1) that the foreign court’s judgment was capable of being recognised and enforced in the UK 
by virtue of s.31 (as the foreign court had jurisdiction over D under sovereign immunity rules corresponding to 
those applicable in the UK), and (2) that under the terms of the bonds D were expressly prevented from invoking 
state immunity in these proceedings. In reply, D submitting that, in resisting their application to set aside the 
judge’s order, it was not permissible for C to rely on a basis for non-immunity that was not set out and relied on 
in their application for permission to serve out of the jurisdiction. Held, dismissing D’s application, (1) on an 
application for service of a claim form out of the jurisdiction under (what is now) Section IV of Pt 6, the applicant 
must show distinctly why the prospective foreign state defendant is not absolutely immune from suit, (2) where 
in such an application the issue of state immunity is addressed, but on the basis of a mistaken legal analysis, the 
court has a discretion to set aside the order granting permission, even where the mistake is an innocent one, (3) 
but the court is not bound to do so where, on a correct legal analysis, the state is not in fact immune from suit, (4) 
in this case the court had jurisdiction on the basis of both of the additional grounds put forward by C in resisting 
D’s application to set aside the judge’s order. AIC Ltd v The Federal Government of Nigeria [2003] EWHC 1357 
(QB), June 13, 2003, unrep.; Albon v Naza Motor Trading Sdn Bhd [2007] EWHC 9; [2007] 1 W.L.R. 2489; Youell 
v Kara Mara Shipping Co Ltd [2000] 2 Lloyd’s Rep. 102, ref’d to. (See Civil Procedure 2009 Vol.1 paras 6.37.24 
and 40.10.2.)
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R. (EWING) SECRETARY OF STATE FOR JUSTICE  ■ [2008] EWHC 3416 (Admin), December 19, 
2008, unrep. (Beatson J.)

Judicial review—permission to proceed applicant subject to civil proceedings order

CPR r.54.4, Supreme Court Act 1981 s.42, Civil Proceedings Fees Order 2004 Sch.1A. Individuals (C) subject 
to civil proceedings orders wishing to bring judicial review claim to challenge validity of certain provisions in a 
statutory instrument amending Sch.1A, in particular provisions withdrawing remission from full payment of Fee 
1.8(a) where a person subject to an order under s.42(1A) makes an application for permission to issue proceedings. 
High Court judge refusing C’s application for leave to apply for permission to proceed under r.54.4 ([2008] EWHC 
1764 (Admin)). By application C now seeking leave (1) to make an application to set aside the judge’s order 
on various grounds (including bias), or (2) to make an application to the High Court or the Court of Appeal for 
permission to appeal against the judge’s order. Amongst other things, C submitting that the judge’s decision was 
a nullity because he refused to permission to proceed under r.54.4 without first having ruled on their application 
for leave under s.42. Held, dismissing both applications, (1) there is clearly an overlap between the requirement 
in s.42(3) that the High Court should not grant leave unless satisfied that there are reasonable grounds for the 
proceedings and the test to be applied by the court when considering whether permission to proceed under r.54.4 
should be granted, (2) the judge’s order was, on its face, an order refusing permission under r.54.4 and it should 
be assumed from the circumstances that he must have granted leave under s.42(3), (3) as C had been refused 
permission under r.54.4 following a hearing, any appeal required the permission of the Court of Appeal, (4) it 
was not arguable that the judge was disqualified from considering C’s challenge to the amendments to the 2004 
Order, (5) accordingly, as there were no reasonable grounds, leave under s.42(3) to apply to the Court of Appeal 
for permission to appeal should be refused. Observations on circumstances where applications under s.42(3) and 
r.54.4 should be considered together or in stages. Authorities on apparent bias reviewed. R. (Ewing) v Office of 
the Deputy Prime Minister (Practice Note) [2005] EWCA Civ 1583; [2006] 1 W.L.R. 1260, CA; Porter v Magill 
[2001] UKHL 67; [2002] 2 A.C. 357, HL, ref’d to. (See Civil Procedure 2009 Vol.1 para.54.4.1, and Vol.2 paras 
9A–48, 9A–151 and 10–14.)

R. (JONES) v NOTTINGHAM CITY COUNCIL  ■ [2009] EWHC 271 (Admin), January 21, 2009, unrep. 
(Collins J.)

Consent order—costs dealt with on paper—review of or appeal against costs order

CPR rr.23.8, 54.12(3) and 54.18. Upon individual (C) undertaking to file judicial review claim in Administrative Court, 
judge making interim order requiring local authority (D) to provide C with accommodation. As D had complied with 
any duty that it may have had to C under the relevant legislation, court disposing of C’s claim by a consent order. 
That order stipulating that the matter of costs should be dealt with by the court on the parties’ written submissions 
to be filed within 14 days. On considering those submissions, judge ruling that there should be no order for costs. 
C (apparently on the advice of the Civil Appeals Office) applying to the court for a review of that ruling at an oral 
hearing. Held, dismissing the application, (1) the court had no jurisdiction to entertain the application, (2) the costs 
order was a final order, (3) the appropriate course to be adopted by a party dissatisfied with a costs order made in 
circumstances such as these was to apply for permission to appeal to the Court of Appeal. (See Civil Procedure 2009 
Vol.1 paras 3.1.9, 23.8.1 and 40.9.3.)

THENGA v QUINN  ■ [2009] EWCA Civ 151, January 28, 2009, CA, unrep. (Wilson L.J.)
Fixed costs—percentage increase—whether claim “concluded at trial” 

CPR rr.44.7, 45.15, 45.16 and 52.13, Practice Direction (Costs) para.13.2. Driver (C) entering into CFA and 
bringing RTA claim to which fixed fees regime applied. Before claim form issued, defendant (D) admitting 
liability. Judgment entered for C in default of defence with damages to be assessed. Quantum hearing fixed for 
October 2, 2007, before a district judge. Because parties had previously reached agreement as to quantum, and 
D had agreed to pay C’s assessed costs, hearing on that day proving unnecessary. However, according to local 
county court practice, parties attending for purpose of enabling district judge to conduct summary assessment 
of C’s costs. At that hearing, on basis that C’s claim had “concluded at trial” (within r.45.16(1)(a)), district judge 
allowing C 100 per cent increase on his solicitors’ fees. Circuit judge allowing D’s appeal and reducing increase 
to 12.5 per cent. C applying to Court of Appeal for permission to make second appeal (r.52.13). Held, by single 
lord justice refusing permission, (1) a hearing referable to a summary assessment of costs is not a “trial” within 
r.45.16 as it is not “a final contested hearing” (r.45.15(6)(b)), (2) the reference to a claim concluding at trial in that 
rule is a reference to “a claim concluding by settlement after trial has commenced or by judgment” (r.45.15(6)
(c)), (3) the phrase “final contested hearing” relates to the substantive claim, albeit (probably) including a 
hearing referable to a disputed claim for an award of costs in principle (subject to quantification), (4) the local 
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practice adhered to in this case, under which parties are permitted to attend for a summary assessment at a 
discrete hearing by a judge who had not heard any part of the substantive claim, is contrary to the general rule 
that the court should make a summary assessment only at the conclusion of a hearing relating to all or part of 
the substantive claim (para.13.2) and is irregular, (5) the stiffer criteria for a second appeal do not imply that the 
criteria for a first appeal are inapplicable, (6) accordingly, a point of practice is not “important” within r.52.13(2) 
if its resolution is (as here) so obvious as to have no prospect of success. Mahmood v Penrose [2002] EWCA 
Civ 457, March 15, 2002, CA, unrep., ref’d to. (See Civil Procedure 2009 Vol.1 paras 44.7.1, 44.7.4, 44PD.7, 
45.19.1 and 52.13.3)

UNITED STATES SECURITIES & EXCHANGE COMMISSION v MANTERFIELD  ■ [2009] EWCA Civ 27, 
January 28, 2009, CA, unrep. (Waller, Moses and Hallett L.JJ.)

Freezing order in support of US proceedings—whether proceedings for enforcement of foreign penal law

CPR r.25.1(1)(f), Civil Jurisdiction and Judgments Act 1982 s.25(1), Civil Jurisdiction and Judgments Act 1982 
(Interim Relief) Order 1997 art.2. SEC (C) bringing proceedings in US court against several defendants (D) alleging 
that they fraudulently induced investors to invest in a hedge fund and seeking orders requiring D to “disgorge 
their ill-gotten gains” and “to pay an appropriate civil monetary penalty”. In support of those proceedings, and 
in reliance on s.25(1), C applying to the High Court for and obtaining interim relief in the form of a worldwide 
freezing injunction over D’s assets. At hearing before High Court judge for continuation of the order granting 
injunction, C (1) giving undertaking that they would not seek to enforce in England any judgment for a civil 
penalty, and (2) explaining that they had no power to offer an unlimited cross-undertaking in damages. Judge 
rejecting D’s submissions (1) that, on ground that C were seeking to enforce a foreign penal law, the English court 
should decline jurisdiction, and (2) that, because C could offer no cross-undertaking, no freezing order ought to be 
made ([2007] EWHC 1349 (QB)). Held, dismissing D’s appeal (1) English courts have no jurisdiction to entertain 
an action for the enforcement of a penal law of a foreign state, (2) whether a foreign law is a penal law which the 
English courts will not enforce is a matter of English law, (3) the substance of what C would seek to enforce (if 
they prevailed in the action), and in relation to which they sought to preserve assets, was the disgorgement (and 
return to investors) of what they allege to be the proceeds of fraud, (4) in the circumstances, the fact that a civil 
penalty might be imposed was not of such significance as to form a basis for characterising the proceedings as for 
the enforcement of a penal law, (5) the judge was right to start from the position that a cross-undertaking would 
not be given and to consider whether this was a case in which it should or should not be dispensed with, (6) the 
judge’s decision in this respect was an exercise of discretion and no error of principle in the judge’s approach 
could be detected. Authorities on dispensing with cross-undertakings in interim injunctions in cases where public 
authorities are seeking to enforce the law examined. Huntington v Attrill [1893] A.C. 150, PC; Government of the 
Islamic Republic of Iran v The Barakat Galleries Ltd [2007] EWCA Civ 1374; [2008] 3 W.L.R. 486, CA; Customs 
and Excise Commissioners v Anchor Foods Ltd [1999] 1 W.L.R. 1139; Securities and Investments Board v Lloyd-
Wright [1994] 4 All E.R. 210, ref’d to. (See Civil Procedure 2009 Vol.1 para.25.1.10, and Vol.2 paras 5–27, 5–162, 
15–5, 15–28 and 15–53.)

Form

COSTS ESTIMATE IN COSTS CAPPING APPLICATION
In CP News Issue 2/2009 (February 19, 2009) it was explained that amendments made to the CPR by the Civil 
Procedure (Amendment No.3) Rules 2008 (SI 2008/3327) come into effect on April 6, 2009. It was also explained 
that, with effect from the same date, TSO CPR Update 49 will make a number of changes to practice directions 
supplementing the CPR, some of which will be related to, or be a consequence of, the amendments made to the 
CPR by this statutory instrument, and others of which will have a different provenance. Civil Procedure 2009 (due to 
be published this month) contains all of the material in the statutory instrument and in TSO CPR Update 49. In that 
issue of CP News, particular attention was given to new rules inserted in the CPR by the statutory instrument dealing 
with costs capping orders (rr.44.18 to 44.20). In Section 23A (Costs Capping Orders) of Practice Direction (Costs), 
inserted by TSO CPR Update 49 (see Civil Procedure 2009 Vol.1 para.44PD.18, p.1246), it is stated that the estimate 
of costs required by r.44.19 on an application for a costs capping order must be in the form illustrated in Precedent 
H in the Schedule of Costs Precedents annexed to that Practice Direction. In the 2009 edition of the White Book, 
that Precedent (which of course is used in other contexts also) appears in Vol.1 at para.48PD.10.5 (p.1394). For the 
convenience of subscribers to the White Book Service, and because it now has an additional relevance, the text of 
that Precedent is set out in the CPR Update section of this issue of CP News.



CIVIL PROCEDURE NEWS ISSUE 4/09 APRIL 7, 2009

6

In Detail
INHERENT JURISDICTION AND PRACTICE DIRECTIONS

As is explained in para 8.0.2 in Vol.1 of Civil Procedure 2009, in providing an “alternative” procedure for claims, 
CPR Pt 8 in effect replaces, in simplified form, the former High Court originating summons procedure (a procedure 
designed for proceedings in which elaborate pleadings were not required). The main differences between what could 
be called the general CPR procedure and the Pt 8 procedure is that a defence is not required, default judgment is not 
available, and the claim is allocated to the multi-track, but there are other more subtle differences to be found in the 
provisions of that Part. Further, r.8.1(6) states that a rule or practice direction may, in relation to specified types of 
proceedings, require or permit the use of the Pt 8 procedure and disapply or modify any of the rules as set out in the 
Part as the apply to those proceedings.

Section B of Practice Direction (Alternative Procedure for Claims) (supplementing Pt 8) comprises of a table listing 
claims, petitions and applications under various enactments which must be made under Pt 8. Section C of the 
Practice Direction contains certain additions and modifications to the Pt 8 procedure that apply to the particular 
claims and applications identified. Among the types of applications listed in the table in Section B is an application 
under any enactment giving the High Court jurisdiction “to quash any decision of a Minister”. This formula includes, 
and therefore brings within Pt 8, applications to the High Court under the Town and Country Planning Act 1990 
s.288. Special provisions making additions and modifications to the Pt 8 procedure that would otherwise apply 
to s.288 applications, and to other applications falling within the formula, are found in Section 3 at para.22 (Civil 
Procedure 2009 Vol.1 para.8PD.22). Such applications are assigned to the Administrative Court.

In Bovale Ltd v Secretary of State for the Communities and Local Government [2008] EWHC 2143 (Admin), September 
1, 2008, unrep., the lead judge of the Administrative Court (then Collins J.) handed down a judgment which did not 
simply deal with the particular circumstances of the case before him, but in which his lordship sought (as the Court 
of Appeal subsequently put it) “to lay down general matters of procedure for the future” where applications were 
made under the Pt 8 procedure to quash a minister’s planning decision under s.288. In particular, the judge directed 
(1) that a defendant (invariably the Minister) should serve both evidence and “grounds of resistance” within 10 weeks 
from service of the claim form, and (2) that where a defendant failed to comply with this requirement, the sequential 
exchange of skeleton arguments should be reversed (with the defendant minister being required to serve his skeleton 
first). A single lord justice granted the minister permission to appeal.

In attacking the terms of the judge’s directions the minister contended (amongst other things) that the direction 
requiring grounds of resistance to be served ran counter to the express provision in r.8.9(a) stating that “the defendant 
is not required to file a defence” and for that reason could not stand. On the appeal, the minister raised (for the first 
time) the more fundamental argument that the directions given by the judge generally were ultra vires as they were in 
effect practice directions given without the consent of either the Lord Chief Justice or the Lord Chancellor as required 
by the Civil Procedure Act 1997 s.5 and related provisions (amending and supplementing s.5) in the Constitutional 
Reform Act 2005 (enacted as a consequence of the diminishing of the office of Lord Chancellor and for the purpose 
of implementing the Concordat).

In their joint judgment in the Court of Appeal ([2009] EWCA Civ 171; The Times March 23, 2009, CA Waller and 
Dyson L.JJ. (with whom Stanley Burnton L.J. agreed in the result) stated (at para.9):

“In considering any of the arguments in this case the starting point is an understanding of the real force of the rules, 
the legal force of practice directions and to understand what are, and what are not, practice directions to which the 
2005 Act was intended to apply. To what extent can a judge or indeed any court vary the rules? To what extent are 
practice directions binding on a court? Who has the power to issue or vary practice directions? What are practice 
directions?”

To the uninitiated it must come as a considerable surprise that so many fundamental questions should be matters for 
doubt. Old hands, familiar with the workings of the CPR, and aware of what a dog’s breakfast the rules and practice 
directions and related sources have become, will be unmoved and only mildly hopeful that all of these matters could 
be sorted out in a single appeal to the Court of Appeal, albeit one in which three very learned and highly experienced 
lords justices sat.

As is explained in para.12–48 of Vol.2 of Civil Procedure 2009, in relation to many matters relevant to the handling 
of civil cases by the civil courts, a complete understanding of the relevant practice and procedure may involve 
reference to, what has been called, a “somewhat cumbrous and confusing three-tier hierarchy of rules and guidance” 
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consisting of statutory provisions, rules of court and practice directions (R. (Mount Cook Land Limited) v Westminster 
City Council [2003] EWCA Civ 1346; [2004] C.P Rep. 12, CA, at para.7 per Auld L.J.)). And to that structure may be 
added, as a fourth and a fifth tier, pre-action protocols and court guides.

In the instant case, for the purpose of explaining the place of practice directions in the hierarchy, Waller and Dyson 
L.JJ. traced the history of the inherent power of the court to make practice directions and explained the restrictions 
on that power, first by provisions in the 1997 Act, and secondly by provisions in the 2005 Act. Their lordships 
noted that s.5 of the 1997 Act (as amended by the 2005 Act) provides that practice directions may be given in 
accordance with the process set forth in Pt 1 of Sch.2 to the 2005 Act (s.5(1)) but may be given “otherwise” (s 
5(2)), and quoted the summary of the effect of those provisions given in the White Book (see Vol.2 para.1217 of 
the 2009 edition).

In that summary it is explained that the general effect of s.5(1) is that practice directions may be made or given by the 
Lord Chief Justice or a judicial officer nominated by him (and approved by the Lord Chancellor) and that, subject to 
certain exceptions, may be so made or given only with the agreement of the Lord Chancellor. Section 5(2), though 
recognising that practice directions may be given “otherwise” than under the process set out in Pt 1 of Sch.2 to the 
2005 Act, does not indicate how or by whom any such alternative process may be used or invoked but expressly 
states (subject to some qualifications in s.5(5) and s.5(6)) that such directions may not be given without the approval 
of the Lord Chancellor or the Lord Chief Justice. For the purposes of the 1997 Act, including both subss.(1) and (2) 
of s.5, “practice directions” is defined in s.9(2) of that Act as meaning “directions as to the practice and procedure of 
any court within the scope of the Civil Procedure Rules” and a court is “within the scope” of the CPR if its practice 
and procedure is governed by the CPR (see s.9(1)).

Put briefly, in the instant case Waller and Dyson L.JJ. concluded (1) that the standard directions given by the judge 
in his judgment in this case did not simply provide guidance as to the interpretation and application of the rules and 
practice directions applicable to s.288 claims under Pt 8 or fill in a gap apparent therein, but attempted to vary them, 
(2) that in effect, in giving these directions the judge purported to give a “practice direction” within the meaning 
of s.9, (3) that in so doing the judge exceeded his powers, as practice directions may only be given in accordance 
with one or other of the processes stated in s.5, (4) that the giving of a practice direction under the s.5 processes is 
an exercise of inherent power, (5) that a judge is bound to recognise and has no power to vary or alter any practice 
directions, whether brought in under the s.5 processes or issued before that section came into its present form, (6) that 
the wide powers of case management granted under the CPR exercisable in individual cases cannot be construed as 
giving to individual judges or any court the power simply to vary rules or practice directions generally.

The first of these conclusions contains the proposition that Collins J. would not have exceeded his powers had his 
directions been given for the purpose of filling in a “gap” in the rules and practice directions. Waller and Dyson L.JJ. 
posed the question: is a judgment of the court which prescribes or suggests a procedure which should be followed 
where there is no rule or practice direction covering the position a practice direction such that it cannot be given 
without the consent of the Lord Chancellor and the Lord Chief Justice? Their lordships noted that striking examples 
of such judgments (where it does not appear to have occurred to anyone involved that such consents were required) 
are the judgments of the Court of Appeal in Taylor v Lawrence [2002] EWCA Civ 90; [2003] Q.B. 528, CA (re-opening 
appeals) and R. (Buglife) v Thurrock Gateway Development Corporation [2008] EWCA Civ 1209 (protective costs 
orders). Their lordships held that such judgments did not fall with the definition of “practice directions” given in 
s.9(1) and that, therefore, the answer to the question was “no”. Stanley Burnton L.J. disagreed with their lordships on 
this point and expressed the opinion that the exclusion of directions given in a judgment in a “gap” case from the 
restrictions imposed by s.5 was not justified by the statutory wording. It would mean (his lordship added) that any 
judge of a county court could issue a lawful practice direction in a judgment on any matter not already the subject of 
a provision of the CPR or a duly approved practice direction. This would permit the variation of local practices that 
the 1997 Act (as first enacted) was clearly intended to prohibit. 

INTERIM PAYMENTS AND PERIODICAL PAYMENTS
In para.15–110.1 in Vol.2 of Civil Procedure 2009 it is explained that, before April 1, 2005, in cases where the 
claimant sought damages and made an application for an interim payment order (IPO), the court could generally 
assume that any award for damages made at trial would be in the form of a lump sum payment. Since that date, in 
cases to which the Damages Act 1996 s.2 (as amended by the Courts Act 2005) applies, that cannot be assumed, as 
in those cases a court dealing with quantum has to consider whether the award (or part of it) should not be capitalised 
but should be made in the form of a periodical payments order (PPO) (see CPR Pt 41, Section II). The factors to be 
taken into account are stated in CPR r.41.7.
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This innovation made it necessary (in cases to which it applied) for the courts to consider what is meant, in this 
context, by the stipulation in CPR r.25.7(4) to the effect that the court must not order an IPO “of more than a 
reasonable proportion of the likely amount of the final judgment”. It has been recognised that it is conceivable that 
(in a given case to which s.2 applied) the granting of an IPO might affect the judge’s ability in giving final judgment 
at trial of quantum to get the balance right between the lump sum element of any damages award and the PPOs that 
may be necessary.

Before the recent decision of the Court of Appeal in Eeles v Cobham Hire Services Ltd [2009] EWCA Civ 204, March 
13, 2009, CA, unrep., it had been held at first instance that the correct approach on an application for an IPO is for 
the court (in addition to having regard to the principles taken from the authorities applicable to such applications 
generally) to identify what is likely to be awarded for general damages, past losses and interest, and then to predict 
the likely capitalisation of the remainder of the claims; in carrying out this task, the court must endeavour to ensure 
that the amount of the IPO does not fetter the trial judge’s exercise of discretion under r.41.7; see Mealing v Chelsea 
& Westminster NHS Trust [2007] EWHC 3254 (QB), October 24, 2007, unrep.; Braithwaite v Homerton University 
Hospitals NHS Foundation Trust [2008] EWHC 353 (QB); Brewis v Heatherwood & Wrexham Park Hospitals NHS 
Trust [2008] EWHC 2526 (QB), October 20, 2008, unrep.; Pitcher v Headstart Nursery Limited [2008] EWHC 2681 
(QB), November 7, 2008, unrep.

In the Eeles case, the facts were that, in a heavy personal injury claim brought by an infant (C), judgment for liability 
was entered in April 2004 with damages to be assessed. (At that time, the parties expected that the final hearing would 
be held in 2010.) The defendant (D) made a voluntary interim payment of £450,000 and C applied under r.25.7 for an 
IPO for a further £1.2m (principally for the purpose of taking advantage of an opportunity to purchase a large house that 
could be adapted to C’s needs). In granting the application, the judge (1) recognised that this was a case in which the trial 
judge might wish to make a PPO for some heads of damage, and (2) proceeded on the assumption that a conservative 
estimate of the full capitalised value of C’s claim was £3.5m.

On appeal, D submitted generally (1) that the judge’s approach was wrong in principle and contrary to persuasive 
authority, and particularly (2) that on the basis that the likely capital award would be about £1.1m, there was no 
jurisdiction to make a further IPO of £1.2m because such an order was bound to fetter the judge’s freedom to allocate 
future losses to PPOs as he thought fit. The Court of Appeal (Dyson, Smith and Thomas L.JJ.), allowed D’s appeal.

Put shortly, the court held (1) the court must not make an IPO of more than “a reasonable proportion” of the 
likely amount of the final judgment (r.25.7(4)), (2) in a case where a PPO is made, the amount of the final 
judgment is the actual capital sum awarded and does not include the notional capitalised value of the PPO, 
(3) in this case, because he did not consider what capital sum was likely to be awarded at trial, the judge was 
not in a position to decide upon a reasonable proportion of that sum, and had therefore erred in that respect, 
(4) for the purposes of an IPO application, a judge should not normally begin to speculate about how the trial 
judge will allocate the damages, and, as a rule, should stop at the figure which he is satisfied is likely to be 
awarded as a capital sum, however (5) where the judge is able confidently to predict that the trial judge will 
capitalise additional elements of the future loss so as to produce a greater lump sum award, for example, where 
the claimant can clearly demonstrate a need for an immediate capital sum (probably to fund the purchase 
of accommodation), he may award a reasonable proportion of that greater sum, but (6) before the judge 
encroaches on the trial judge’s freedom to allocate in this way he should have a high degree of confidence that 
the trial judge will endorse the capitalisation undertaken.

A key point in this appeal was the court’s acceptance of D’s submission that the judge had misunderstood and 
underestimated the importance of not fettering the trial judge’s freedom to allocate the heads of future loss. On this 
matter the court said (at para.32):

“The fact that the capital sum ordered might be invested wisely and might be realised later misses the point about 
the importance of the trial judge’s freedom to make an appropriate PPO. A PPO has the potential to provide real 
security for a claimant for the whole of his life. Of course, there will be a tension between the claimant’s need for 
an immediate capital sum and the desirability of the security of a substantial PPO. That tension cannot usually be 
properly resolved until the trial judge knows what sums are actually to be awarded under each head of damage and 
has financial advice available to him. At the interim payment stage, the judge does not have those materials. If the 
judge makes too large an interim payment, that sum is lost for all time for the purposes of founding a PPO. It cannot 
be put back into the pot from which the trial judge will allocate the damages.”
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CPR Update
PRECEDENT H—ESTIMATE OF COSTS SERVED ON OTHER PARTIES

SCHEDULE OF COSTS PRECEDENTS
PRECEDENT H

IN THE HIGH COURT OF JUSTICE 2000 - B - 9999

QUEEN'S BENCH DIVISION

BRIGHTON DISTRICT REGISTRY

BETWEEN
AB Claimant

and

CD Defendant

ESTIMATE OF CLAIMANT'S COSTS DAAA TED 12th APRIL 2001

The claimant instructed E F & Co under a conditional fee agreement dated 8th July 2000 in
respect of which the following hourly rates are recoverable as base costs

Partner - £ VATAA
Assistant Solicitor - £ VATAA
Other fee earners - £85 per hour plus VATAA

Item
Description of work done V.A.TVV .

Disburse- Profit
No. ments Costs

PART 1: BASE COSTS ALREADY INCURREDY

8th July 2000 - EF & Co instructed

7th October 2000 - Claim issued

1 Issue fee - £ 400.00

21st October 2000 - Particulars of claim served

25th November 2000 - Time for service of defence extended by agreement
to 14th January 2001

2 Fee on allocation - £ 80.00

20th January 2001 - case allocated to multi-track

9th February 2001 - Case management conference at which costs were -
awarded to the claimant and the base costs were summarily assessed
at £400 (paid on 24th February 2001)

23rd February 2001 - Claimant's list of documents

ATTENDANCES, COMMUNICAAA TIONSAA AND WORK DONE

Claimant
3 0 £180 £ 135.00

4 4.4 hours at £140 £ 616.00

To SummaryTT £ - £ 480.00 £ 751.00
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Item Description of work done V.A.T. Disburse- Profit
No. ments Costs

Witnesses of Fact
5 3.8 hours at £140 £ 532.00

6 Paid travelling on 9th October 2000 £ 4.02 £ 22.96

Medical expert (Dr. IJ)rr
7 1.5 hours at £140 £ 210.00

8 Dr. IJ''s fee for report £ 350.00

Defendant and his solicitor
9 2.5 hours at £140 £ 350.00

Court (communications only)
10 0.4 hours at £140 £ 56.00

Documents
11 0.75 hours at £180 and 22.25 hours at £140 £ 3,250.00

Negotiations
12 2.75 hours at £140 £ 385.00

13 VAT on solicitor's base fees £ 968.45

To SummaryTT £ 972.47 £ 372.96 £ 4,783.00

PART2: BASE COSTS TO BE INCURRED

14 Fee on listing - £ 400.00

Attendance at pre-trial review
15 5 hours at £140 £ 700.00

16 Counsel's base fee for pre-trial review £ 750.00

Attendance at trial
17 20 hours at £140 £ 2,800.00

18 Counsel's base fee for trial including refresher £ 3,000.00

19 Fee of expert witness (Dr. IJ) - £ 1,000.00

20 Expenses of witnesses of fact - £ 150.00

ATTENDANCES, COMMUNICAAA TIONSAA AND WORK TO BE DONE

Claimant
21 1 hour at £180 £ 180.00

22 8 hours at £140 £ 1,120.00

Witnesses of fact
23 5 hours at £140 £ 700.00

t (Dr. IJ)rr
24 1 hour at £140 £ 140.00

Defendant and his solicitor
25 2 hours at £140 £ 280.00

To SummaryTT £ - £ 5,300.00 £ 5,920.00
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Item Description of work done V.A.TVV . Disburse- Profit
No. ments Costs

Court (communications only)
26 1 hour at £140 £ 140.00

Counsel (communications only)
27 3 hours at £140 £ 420.00

Documents
28 1 hour at £180, 25 hours at £140 and 15 hours at £85 £ 4,995.00

Negotiations
29 5 hours at £140 £ 700.00

Other
30 5 hours at £140 £ 700.00

31 VAT on solicitor's  base fees 2,253.13

To Summary £ 2,253.13 £ - £ 6,955.00

SUMMARY

Part 1
Page 1 £ - £ 480.00 £ 751.00
Page 2 £ 972.47 4,783.00

Total base costs already incurreTT d £ 972.47 £ 852.96 £ 5,534.00

Part 2
Page 2 £ - £ 5,300.00 £ 5,920.00
Page 3 £ 2,253.13 £ -

Total base costs to be incurreTT d 2,253.13 £ 5,300.00 £12,875.00

Total of base costsTT £ 3,225.60 £ 6,152.96 £18,409.00

 Grand total £27,787.56

£

£
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URGENT APPLICATIONS AND APPLICATIONS WITHOUT NOTICE
Practice Direction—Interim Injunctions supplements CPR Pt 25 (Interim Remedies and Security for Costs). Paragraph 
4 of this practice direction contains provisions dealing with urgent applications and applications without notice and 
is referred to in several commentary paragraphs (e.g. para.25.3.2).

In the 2009 edition of the White Book, para.4 is printed in Volume 1 at para.25PD.4 (pp.677 to 678). The paragraph 
has five sub-paragraphs (4.1 to 4.5). Unfortunately, in this edition the first of them (para.4.1) is rendered incorrectly 
(inadvertently replicating para.4.1 of Practice Direction 25B). The publishers apologise to subscribers for this error. 
The correct text (see p.638 of Volume 1 of the 2008 edition) is as follows:

“4.1 These fall into two categories:
applications where a claim form has already been issued, and1. 
applications where a claim form has not yet been issued, 2. 

and, in both cases, where notice of the application has not been given to the respondent.”

THE
WHITE
BOOK
SERVICE
2009

WHICHEVER WAY YOU LOOK AT IT

THE PERFECT SOLUTION

COMPLETE CLARITY FROM THE HOME OF CIVIL PROCEDURE
Whether you practise in the county court or High Court, the White Book Service 2009 provides everything you could need, from expert commentary 
on Rules to authoritative guidance on specialist topics.

The 2009 edition covers all developments, including the recently substituted CPR Part 6 (Service of Documents) with brand new expert commentary. 

However diffi cult the puzzle you face, the White Book Service 2009 offers you the solution you seek – providing the defi nitive benchmark on civil procedure.

PUBLISHING 9TH APRIL 2009

To fi nd out more and reserve your 2009 edition 
visit www.sweetandmaxwell.co.uk/whitebook or call 0845 600 9355
All orders are accepted subject to our Terms of Trading (available on our website) and relevant Service Terms
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