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In Brief
Cases
■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■   

 ■ ROLLS-ROYCE PLC v UNITE THE UNION [2009] EWCA Civ 387; The Times May 27, 2009, unrep., 
CA (Arden, Wall and Aikens L.JJ.)

Declaratory relief—jurisdiction of Court of Appeal

CPR rr.8.1 and 40.20. Company (C) commencing Pt 8 proceedings with trade union (D) as defendant seeking 
declarations as to whether terms of collective agreement discriminatory. At trial, judge (1) refusing C the declaratory 
relief sought, (2) holding in favour of D on two questions of statutory construction, and (3) expressing misgivings as to 
the appropriateness of the Pt 8 procedure. On C’s appeal, Court of Appeal inviting submissions on question whether 
it should decline jurisdiction. Held, (1) the Court should hear the appeal because, although these were private as 
opposed to public law proceedings, and although there was no immediate claim brought against C by an alleged 
victim of age discrimination, the points of construction raised were not academic, were of some importance, and 
were likely to affect a large number of people, (2) it was not necessary for the Court to make any formal declaration 
as to the current state of the law, as a declaration might mislead non-parties as to the limited basis on which the issues 
in this action have been determined. Extended discussions of power of courts to grant declaratory relief. R. (Kay) v 
Commissioner of Police of the Metropolis [2008] UKHL 69; [2008] 1 W.L.R. 2723, HL, ref’d to. (See Civil Procedure 
2009 Vol.1 paras 8.1.1 and 40.20.2, and Vol.2 para.9A–77.)

 ■ ROULT v NORTH WEST STRATEGIC HEALTH AUTHORITY [2009] EWCA Civ 444; May 20, 2009, 
unrep., CA (Carnwath, Smith and Hughes L.JJ.)

Final order—application to vary

CPR rr.3.1(7) and 21.10. Health Authority (D) admitting liability in clinical negligence claim brought by protected 
party (C) severely disabled by birth injury. On application under r.21.10, judge approving settlement and adjourning 
outstanding issues. Subsequently, judge refusing C’s application for permission to vary the approved order. On 
appeal, C submitting that the court’s power to vary an order should be exercised on the ground of the occurrence of 
an unforeseen supervening event. Held, rejecting this submission, (1) r.3.1(7) does not give a judge, in effect, power 
to hear an appeal from himself in respect of a final order, (2) the fact that there remained outstanding issues which 
did needed managing towards future disposal did not alter the position that the order was a final order. Hughes L.J. 
explaining (at para.19) that, in the circumstances, the broader question whether an appellate court would ever be 
justified in granting permission to appeal out of time against an order approving a settlement, on the ground either 
that the judge had been given erroneous information or that a supervening event had destroyed the basis on which 
the order was made, did not arise. Barder v Barder [1988] 1 A.C. 20, HL; Customs and Excise Commissioners v 
Anchor Foods Ltd (No.3) [1999] EWHC 834 (Ch); The Times September 28, 1999; Lloyd’s Investment (Scandinavia) 
Ltd v Ager-Hanssen [2003] EWHC 1740 (Ch); July 15, 2003, unrep.; Collier v Williams [2006] EWCA Civ 20; [2006] 
1 W.L.R. 1945, CA; Masterman-Lister v Brutton and Co (No.1) [2002] EWCA Civ 1889; [2003] 1 W.L.R. 1511, CA, 
at para.65, p.1536 per Chadwick L.J., ref’d to. (See Civil Procedure 2009 Vol.1 paras 3.1.9, 21.10.2 and 40.9.3.)

■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■   

 ■ EMERALD SUPPLIES LTD v BRITISH AIRWAYS PLC [2009] EWHC 741 (Ch); April 8, 2009, unrep. 
(Sir Andrew Morritt C.)

Representative claim—“same interest”

CPR r.19.6, EC Treaty art.81(1), Competition Act 1998 s.2. Importers (C) instituting proceedings against air freighters (D) 
alleging that D engaged in practices preventing or distorting competition and seeking damages including compensation 
for payment of inflated prices. In particulars of claim, C claiming on their own behalf and on behalf of “all other 
direct or indirect purchasers of air freight services”. C applying for order striking out the purported representative 
element of C’s claim, in particular on ground that the “other persons” whom C sought to represent (which included 
178 other potential claimants known to C) did not have “the same interest” so as to fall within r.19.6(1). Held, granting 
the application, (1) under r.19.6, a claimant may begin a claim as a representative of other persons where the class 
the claimant seeks to represent had the same interest in the claim as the claimant when the claim was issued, (2) the 
authorities show that the claimant and the class must all have “a common interest and a common grievance” and “the 
relief sought [must] in its nature [be] beneficial to all” of them, (3) if those conditions are satisfied, it matters not that the 
class of person represented may fluctuate,(4) in the instant case, criteria for inclusion in the class could not be satisfied at 
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the time the action was brought because they depended on the action succeeding, (5) further, the relief sought was not 
equally beneficial for all members of the class as, given the nature of the cause of action and the market in which the 
relevant transactions took place, there was an inevitable conflict between the claims of different members of the class. 
Authorities on r.19.6 and its predecessors reviewed and explained. Duke of Bedford v Ellis [1901] A.C. 1, HL; National 
Bank of Greece v R.M. Outhwaite [2001] All E.R. (D.) 59; Independiente Ltd v Music Trading On-line (HK) Ltd [2003] 
EWHC 470, ref’d to. (See Civil Procedure 2009 Vol.1 para.19.6.3.) 

 ■ INTERVET (UK) LIMITED v MERIAL [2009] EWHC 1965 (Pat); May 7, 2009, unrep. (Mann J.)
Expedited trial—grounds for

CPR r.63.7, Practice Direction (The Multi-Track) paras 5 and 6, Practice Direction (Patents and Other Intellectual 
Property Claims) para.4, Patents Court Guide para.12. In patent suit proceeding on multi-track, in which claimants (C) 
attacked first defendant’s (D) patent, parties anticipating that, according to timetable, five day trial would commence 
on or about February 1, 2010. C proposing to launch new product in May 2009, and D indicating that they intended to 
bring infringement proceedings against C in that event. D’s patent and C’s product dealing with detection and treatment 
of virus appearing in pig herds. At CMC held on May 7, 2009, application made by C for order for expedited (speedy) trial 
which would have expected effect of trial commencing on or about November 1, 2009. Application made on grounds 
(1) that the proceedings and the infringement threat created commercial uncertainty, and (2) that there was a public 
interest in advancing the trial. Held, dismissing the application (1) an order for expedited trial has the effect of enabling 
parties to proceedings to “leapfrog” over parties to other proceedings (to the latters’ detriment), (2) a party applying 
for such an order must make a clear case to the court sufficient to justify the “leapfrogging”, (3) were C’s application 
granted, the period of commercial uncertainty would be shortened from nine months to six, (4) the real impact of that 
additional uncertainty was not particularised in C’s evidence, further (5) there was no evidence from which the court 
could conclude that the additional uncertainty would harm the public interest by delaying improvement in animal 
health. (See Civil Procedure 2009 Vol.1 paras 29PD.5 and 29PD.6, and Vol.2 paras 2F–38, 2F–101 and 2F–138.)

 ■ LIVERPOOL FREEPORT ELECTRONICS LTD v HABIB BANK LTD [2009] EWHC 861 (QB); April 30, 
2009, unrep. (Jack J., Master Hurst and Simon Veysey)

Application for costs to be paid by LSC—application out of time

CPR r.44.17, Access to Justice Act 1999 s.11(1), Community Legal Service (Costs) Regulations 2000 reg.10, 
Community Legal Service (Costs Protection) Regulations 2000 reg.5. Individual (C) bringing claim against bank (D). 
C succeeding at trial but Court of Appeal (1) allowing D’s appeal, (2) ordering re-trial, and (3) making costs order 
against C. That costs order, made on July 29, 2004, (1) reflecting fact that, on that appeal C was assisted by the LSC 
and had costs protection within meaning of s.11(1), and (2) in terms providing (a) that D’s costs be assessed if not 
agreed, (b) that C should pay D an amount to be determined by a costs judge, and (c) that D have liberty to apply to 
a High Court judge in relation to the assessment of C’s liability for costs and in the event that the assessment gives 
rise to a shortfall under reg.5. At re-trial, court giving judgment for D and, on September 27, 2007, ordering C to pay 
D’s costs of the trial and of the re-trial on an indemnity basis, with a payment of £100,000 to be made on account. 
C having no assets of substance. On December 18 and 19, 2007, respectively D (1) making application under 
reg.10(2) to costs judge for (a) a hearing to determine the costs payable by C to them in respect of the proceedings in 
the Court of Appeal, and (b) an order that those costs be paid by the LSC, and (2) making application to High Court 
judge for an assessment of C’s liability for the costs of the appeal at nil or such figure as the court thought fit. Judge 
ordering that the second application be referred to the costs judge to whom the first application had been assigned. 
Costs judge dismissing both of D’s applications on ground that they had been made out of time. Held, dismissing 
D’s appeal, (1) reg.10(2) provides that the receiving party under a s.11(1) costs order may, within three months after 
the order is made, request a hearing to determine the costs payable to him, (2) the three month time limit for seeking 
an order against the LSC is mandatory in circumstances where (as here) the application for funding was made prior 
to December 3, 2001, and the court had no power to extend it on ground that there was good reason for the delay, 
(3) the Court of Appeal’s order did not, either expressly or impliedly, extend the three month period or defer its 
commencement. R. (Gunn) v Secretary of State for the Home Department [2001] 1 W.L.R. 1634, CA, ref’d to. (See 
Civil Procedure 2009 Vol.1 paras 44.17.1 and 48.14.9.)

 ■ M. (A CHILD) v MINISTRY OF JUSTICE [2009] EWCA Civ 419; January 29, 2009, unrep., CA (Lord 
Neuberger, Rix and Bennett L.JJ.)

Claim for breach of Convention rights—limitation period—jurisdiction

CPR Pt 11, Human Rights Act 1998 s s.6 and 7(5) and Sch.1, Pt I, arts 2 and 8, Limitation Act 1980 ss.2 and 33. On 
October 22, 2003, man (X) in custody in prison committing suicide. After internal prison investigation and coroner’s 
inquest, on September 3, 2007, X’s infant son (C) commencing proceedings under s.7(1) against department of state 
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(D) responsible for prisons. C’s claim alleging that D (a public authority) acted in a way made unlawful by s.6(1), 
in particular in breach of C’s arts 2 and 8 rights. D denying liability. The issue, pleaded by D in their defence, that 
because C’s claim had not been brought within one year of the date of the act complained of it was time-barred 
by s.7(5)(a), dealt with as a preliminary issue. County court judge (1) holding that it would not be equitable for the 
court to exercise its power under s.7.5(b) to extend the period, (2) dismissing C’s claim, but (3) giving C permission 
to appeal. On appeal, C contending, (1) that the judge exercised his discretion incorrectly, and (2) in any event, the 
time-bar point went to the court’s jurisdiction, and if D had wished to raise it they should have done so in accordance 
with the procedure and time limit stated in Pt 11. Held, dismissing C’s appeal, (1) jurisdiction to deal with proceedings 
such as C’s claim was granted to the court by s.7(1), but s.7(5) provides a limitation defence in the ordinary sense of 
that term and operated as a procedural bar, (2) the language of s.7(5) recognises that it is dealing with a time limit just 
like any period of limitation provided for under any other enactment, (3) the judge had not erred in principle in the 
manner of the exercise of his discretion under s.7.5(b). Observations on usefulness of s.33 criteria to exercise of that 
discretion. G. v G. [1985] 1 W.L.R. 647, HL; Cameron v Network Rail Infrastructure Ltd [2006] EWHC 1133 (QB); 
[2007] 1 W.L.R.163; Hoddinott v Persimmon Homes (Wessex) Ltd [2007] EWCA Civ 1203; [2008] 1 W.L.R. 806, 
CA; Dunn v Parole Board [2008] EWCA Civ 374; [2009] 1 W.L.R. 728, CA, ref’d to. (See Civil Procedure 2009 Vol.1 
para.11.1.1, and Vol.2 paras 3D–34.1, 3D–72 and 3D–78.)

 ■ MOMSON v AZEEZ [2009] EWCA Civ 202, March 18, 2009, unrep., CA (Wall, Rimer and Aikens 
L.JJ.)

Failure to comply with unless order—debarring order implemented—relief from sanction 

CPR rr.1.1, 3.9, 52.11 and 52.13, Human Rights Act 1998 Sch.1, Pt I, art.6. Individual (C), represented by solicitors 
and having the benefit of a CFA, commencing proceedings in a county court for a declaration that she had a beneficial 
interest in properties owned by another (D). In August 2006, directions given and January 29, 2007, fixed for start 
of five day trial. At pre-trial review on December 15, 2006, D consenting to order requiring him to give disclosure 
of specified documents and to provide information by particular dates. Upon D’s not complying with this order, on 
January 9, 2007, judge (on the papers) granting C’s application making further order in similar terms, and debarring D 
from defending and from pursuing counterclaim if he failed to comply by January 12 (“unless order”). At start of trial on 
the fixed date, D (acting on his own behalf) explaining to the court that he had been made the subject of a bankruptcy 
order and applying for a variation of the consent order and for the setting aside of C’s application for the unless order. 
Trial judge (1) refusing D relief from the sanctions imposed by the unless order, and (2) proceeding with the trial (which 
inevitably involved hearing only C’s case), and (3) giving judgment for C. On March 22, 2007, and after his discharge 
from bankruptcy, D applying to High Court judge for permission to appeal against the trial judge’s refusal to grant 
relief from the sanctions imposed by the unless order. On ground that the trial judge had not expressly referred to the 
r.3.9 factors, High Court judge (1) granting permission, (2) exercising discretion afresh, (3) and dismissing D’s appeal. 
Court of Appeal granting D permission to make second appeal on specified grounds. Held, dismissing the appeal, 
(1) the question for the Court was not whether the trial judge’s reasoning justified her decision but whether the High 
Court judge’s reasoning justified his decision to uphold it, (2) the High Court judge found that a trial without D’s proper 
disclosure of documents, but with D being permitted to defend and give oral evidence, would have been manifestly 
unfair to the claimant, (3) before that judge D made no submission that the disclosure required by the consent and 
unless orders was not required for the purposes of a fair trial of the issues between the parties, (4) D had accepted that 
the disclosure of the specified documents was necessary for the fair trial of C’s various claims, (5) in these circumstances 
it was not now open to the Court to take a different view of the facts and conclude that the judge was plainly wrong in 
this respect, (6) where an application for relief from sanctions is made, r.3.9 provides for “structured decision-making”, 
requiring a court, in addition to going through the factors stated therein, to consider any other circumstances that need 
to be taken into account, and then to stand back and assess whether it would be in accordance with the overriding 
objective to grant or refuse the application, (7) the refusal of court to grant relief against a debarring sanction will not 
contravene art.6 provided that such refusal is proportionate and is for a legitimate purpose, (7) in the instant case, the 
High Court judge’s conclusion was Convention compliant; any other conclusion would mean that parties could with 
impunity avoid compliance with court orders made for the purpose of the holding of a fair trial. CIBC Mellon Trust 
Company v Stolzenberg [2004] EWCA Civ 827; June 30, 2004, unrep., CA, ref’d to. (See Civil Procedure 2009 Vol.1 
paras 3.4.4.1, 3.9.1 and 52.11.4, and Vol.2 para.3D–76.)

 ■ NORTH PRINCIPAL INVESTMENTS FUND LTD v GREENOAK RENEWABLE ENERGY LTD [2009] 
EWHC 985 (Ch); May 1, 2009, unrep. (David Richards J.)

Undertaking in damages—whether inquiry to be ordered—credible evidence of loss

CPR r.25.1(1)(f). Investment company (C) bringing commercial claim against energy company (D). In January 2008, C 
granted interim injunction restraining D from disposing of their interest in a wind farm project, over which C asserted 
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a proprietary claim. C giving a cross-undertaking in damages. During pre-trial period, D engaging in process for sale 
of their interest (unimpeded by the injunction), culminating in receipt of two bids on June 2, 2008. At trial, judge 
giving judgment for D and dismissing C’s claim. Injunction discharged on August 15, 2008. Despite the discharge 
of the injunction on that date (enabling serious negotiations to begin), D achieving no sale of their interest, with one 
bidder withdrawing from negotiations in September 2008 and the other in October 2008. D applying for inquiry as 
to damages suffered as a result of the injunction, in particular, for compensation by C for their loss of an opportunity 
to sell their interest in the project. Judge rejecting any suggestion of a lost sale before June 2, 2008. D contending 
(1) that the effect of the injunction between June 2 and August 15 was to impede the conduct of serious negotiations 
with the two bidders, (2) that a realistic opportunity of achieving a sale of their interest before October 2008 was 
lost because serious negotiations could not be commenced at the beginning of June 2008. Held, in supplemental 
judgment, dismissing the application, (1) if it is established that the injunction was wrongly granted, albeit without 
fault on the claimant’s part, the court will ordinarily order an inquiry as to damages in any case where it appears that 
loss may have been caused as a result, (2) the applicant must adduce some credible evidence that he has suffered 
loss as the result of the making of the order, (3) if the defendant shows that he has suffered loss which was prima facie 
or arguably caused by the order, then the evidential burden of any contention of the relevant loss would have been 
suffered regardless of the making of the order in practice passes to the defendants and an inquiry will be ordered, (4) 
in the instant case, there was insufficient evidence that either bidder would or might have purchased D’s interest in 
the project but for the injunction. Yukong Line Limited v Rendsburg Investments Corporation [2001] 2 Lloyd’s Rep. 
113, CA, ref’d to. (See Civil Procedure 2009 Vol.1 paras 25.1.10 and 25.1.25.1, and Vol.2 paras 15–27 and 15–33.)

 ■ SCHLUMBERGER HOLDINGS LTD v ELECTROMAGNETIC GEOSERVICES AS [2009] EWHC 775 
(Pat), February 23, 2009, unrep. (Mann J.)

Certified costs—whether payable in currency other than sterling

CPR r.44.3, Supreme Court Act 1981 s.51. BVI company (C) bringing patent suit against Norwegian company (D) 
in English court. Trial judge (1) giving judgment in favour of C (revoking three patents) and (2) making issue based 
costs order requiring D to pay C 82.5 per cent of C’s costs, such costs to be assessed. Throughout the proceedings, 
C’s London solicitors (S) invoicing C in Euros and C paying in that currency. C submitting (1) that, for the purpose 
of ensuring that they were fully indemnified (and were not penalised by recent significant currency fluctuations), 
the costs order should require D should pay their costs, not in sterling, but in Euros, and (2) that the judge should 
give a direction to the costs judge to that effect. Held, rejecting these submissions, (1) there was no evidence of a 
contractual retainer of S by D involving a payment in Euros, (2) the evidence was to the effect that S ran up costs 
in sterling and then by means of (what could be called) a collateral arrangement the sums due were converted into 
Euros for invoicing purposes, (3) that arrangement was a matter of convenience to S and/or C, (4) the fact was that 
it was an arrangement to pay what was in substance a sterling bill. Observations of relevance of law on judgments 
in foreign currency. Authorities on issue based costs orders reviewed. (See Civil Procedure 2009 Vol.1 paras 40.2.2, 
40.8.4, 44.3.1 and 47.14.4, and Vol.2 para.9A–202.)

 ■ SCHLUMBERGER HOLDINGS LTD v ELECTROMAGNETIC GEOSERVICES AS [2009] EWHC 773 
(Ch), February 24, 2009, unrep. (Mann J.)

Costs to be assessed—rate of interest from date of order

CPR rr.40.8(1) and 44.3(6)(g), Judgments Act 1838 s.17. In patent action, claimants (C) succeeding and defendants 
(D) ordered (1) to pay C 82.5 per cent of their costs, such costs to be assessed, and (2) to make an interim costs 
payment to C of £1m with 21 days. D submitting that interest on the balance of the assessed costs payable by them 
to C, for the period from the date of the costs order until the date when the costs are finally quantified and certified 
by the costs judge, should run, not at the judgment debt rate, namely 8 per cent (as would normally be the position), 
but should run at the rate of 1 per cent above base rate (currently less than 2 per cent) until the latter date. In effect, 
D submitting that the court had power under r.40.8(1) and r.44.3(6)(g) to postpone to the latter date the time at 
which interest at the former rate commenced to run. Held, rejecting these submissions, (1) it is an anomaly, but one 
confirmed by binding authority, that whereas the judgment debt rate applies to damages from the date of assessment, 
it applies to costs from the date of the costs order, (2) the judgment debt rate is fixed by statutory instrument and the 
court has no more power directly to adjust that rate as payable under a costs order than it does to vary the rate as 
payable under any other judgment, (3) under r.44.3(6)(g) the court has power to order that a paying party must pay 
interest on costs from or until a certain date, but neither that provision nor any other subordinate legislation gives 
the court power indirectly to alter the statutorily prescribed interest rate. McPhilemy v Times Newspapers Ltd (No.2) 
[2001] EWCA Civ 933; [2002] 1 W.L.R. 934, CA; Powell v Herefordshire Health Authority [2002] EWCA Civ 1786; 
[2003] 3 All E.R. 253, CA, ref’d to. (See Civil Procedure 2009 Vol.1 paras 40.8.3, 40.8.6, 40.8.11 and 44.3.14.)
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In Detail
JURISDICTION OF COURT OF APPEAL : DECLARATORY RELIEF

The judgments delivered in the recent Court of Appeal case of Rolls-Royce plc v Unite the Union [2009] EWCA 
Civ 387; The Times May 27, 2009, unrep., CA, include extended and learned accounts (1) on the discretionary 
jurisdiction of a court (whether trial or appellate) to grant declaratory relief, and (2) on the circumstances in which the 
Court of Appeal may decline jurisdiction. Although the facts of the case were unusual, the accounts of these matters 
are valuable and may prove useful in other contexts. 

The facts were that a company (C), facing the prospect of having to make a substantial number of employees 
redundant, entered into discussions with a trade union (D) about their predicament. In these discussions, C and D 
were unable to agree as to whether redundancy provisions in collective agreements to which they were parties were 
compliant with the Employment Equality (Age) Regulations 2006 implementing an EU Directive. For the purpose of 
clarifying matters, C commenced proceedings in the High Court with D as defendant seeking declarations answering 
various questions. Included among them was the question whether length of service was a lawful criterion for 
selection for redundancy; C argued that it was not, D that it was.

At a pre-trial review (held on July 21, 2008), a High Court judge (Bean J.) directed that the claim should proceed 
under the Pt 8 alternative procedure and that it should be listed for trial before a judge with experience of employment 
law. In a filed witness statement D submitted that the issues might better be determined by an Employment Tribunal 
rather than by a judge sitting alone. But counsel for D did not persist in this objection when the case came before the 
judge assigned to try the case, Sir Thomas Morison (an ex-President of the EAT sitting as a judge of the High Court).

At trial, his lordship (1) refused C the declaratory relief sought, (2) held in favour of D on two questions of statutory 
construction, in particular ruling that C were wrong in their contention that the length of service criterion in the 
redundancy provisions was unlawful as a result of the 2006 Regulations, and (3) granted C permission to appeal 
([2008] EWHC 2420 (QB)).

At the beginning of his judgment the judge said:

“It will be immediately apparent that the questions which relate to achievement or fulfilment of legitimate aims 
or business needs are ones which, in the employment context, would normally and desirably be determined by 
‘an industrial jury’ namely an Employment Tribunal or the Employment Appeal Tribunal. I sit as a single judge 
without the benefit of the advice and wisdom which the lay Members of those Tribunals bring to questions 
of the sort being asked. Despite my misgivings, at the request of both counsel, I was pressed to proceed to 
a determination under Part 8 of the CPR. There are no issues of fact to be determined; there has been no 
oral evidence. I have been provided with witness statements on behalf of both parties which, essentially, set 
the scene for the resolution of their disputes. With considerable misgivings, I acceded to the request of both 
parties.”

C filed a Notice of Appeal, having agreed with D that they would pay D’s costs of the appeal, whatever the 
outcome. The Court of Appeal (Arden, Wall and Aikens L.JJ.), aware of the misgivings expressed by the judge as to 
the appropriateness of the procedure adopted for the handling of these proceedings, invited submissions from the 
parties on the question whether under the Pt 8 procedure the discretionary power to grant declaratory relief (referred 
to in r.40.20) could or should be exercised in this case given, in particular, that many employees affected by the 
redundancy provisions (and who may wish to advance a range of arguments) were not before the court (and may yet 
wish to bring unfair dismissal claims in employment tribunals).

In their submissions on this question, neither party contended that the trial judge’s judgment should be set aside on 
the grounds that he should not have embarked on the process in the first place. Had either party done so, the way 
would have lain open to the Court of Appeal to uphold such a submission (whether made by C or D) and to allow 
C’s appeal, setting aside the judge’s decision. For obvious reasons, this was not a course either party would have 
wished. C hoped to persuade the Court of Appeal to hold, not that the judge should not have exercised jurisdiction, 
but that he should have exercised it in a different way. Their objective was to persuade the Court of Appeal to grant 
the declaratory relief that the trial judge had jurisdiction to grant in accordance with the procedure adopted but had 
denied them. D were buoyed up by the fact that the judge’s exercise of jurisdiction had resulted in a judgment in their 
favour and were unlikely to seek to undermine it with arguments suggesting that it was based on a wrong exercise of 
jurisdiction in a case pursued by the wrong procedure.
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In his judgment Wall L.J. began by saying (at para.2): “As I see it, the first question which arises in the appeal … is 
whether or not we should hear it.” Later on, after outlining the submissions of the parties, his lordship said (para.34) 
that the answer to this question lay in the answers that should be given to the following “two critical questions”. 
They are (para.34): (1) whether or not answering the questions posed by the company is an exercise which the 
court should be undertaking at all; and (2) if it is, whether or not Pt 8 of the CPR is the appropriate procedure. At 
first reading it is not immediately apparent how the “first question” breaks down into the “two critical questions”. 
(Presumably, in the first question “the court” means both a trial court and the Court of Appeal.) The circumstances 
in which the Court of Appeal may decline to exercise jurisdiction are limited. Wall L.J. explained that the Court may 
decline jurisdiction where the issues raised are “hypothetical” (or “academic” or “moot”), and after examining the 
relevant authorities on this matter (referred to in the White Book in Vol.2 at para.9A–77) concluded that it could not 
be held that this appeal fell into that category of case (paras 38 to 50). But his lordship said that a “principal argument 
against entertaining the appeal” could be found elsewhere; that is to say, the Court could decline jurisdiction on 
the ground that the outcome of the appeal “could directly affect a large number of people (those made redundant 
in the future by the company) without any of those people having a say in it” (para.52). So the connection between 
the “first question” and the “critical questions” appears to be that, if the Court reached the conclusion that the lower 
should have declined jurisdiction or adopted a different procedure (issues which the Court would have to raise on 
it own motion if they were to be raised at all in this case), then the Court of Appeal could decline to hear an appeal 
from whatever the lower court decided (leaving the parties with the fruits of the lower court’s judgment such as they 
were, presumably). In the event, his lordship concluded that (for a number of reasons) the Court should not decline 
jurisdiction on this ground in this appeal (paras 52 to 60). In reaching this conclusion he examined at length the law 
relating to a court’s jurisdiction to grant declaratory relief (paras 14 to 28).

Arden L.J. agreed that the Court should entertain C’s appeal for the reasons given by Wall L.J. Her Ladyship said (at 
para.152):

“In my judgment, the parties to the collective agreements are entitled to know whether it would in fact be 
unlawful for the employer to rely on the length of service criterion. There are strong practical reasons why the 
employer should want to have that dispute resolved as between it and the union. Its resolution will provide 
guidance to the employer in formulating any scheme of redundancy. Of course employees may challenge the 
scheme after the event, and further evidence may be adduced. Nonetheless, it is highly desirable that the legal 
system should provide some level of anterior assurance.”

Wall L.J. and Arden L.J., having concluded that the Court should entertain the appeal, were agreed that C’s appeal 
should be dismissed on the merits. They held that Sir Thomas Morison’s decisions on the two questions of statutory 
construction he had to answer were right. For their lordships, it was not necessary to decide whether the Court 
could or should grant declaratory relief. Their lordships were anxious that the effect of their judgments should not be 
misunderstood. Wall L.J. said (para.60) that, although any order of the Court disposing of the appeal would determine 
the meaning of the EU Directive and the lawfulness or otherwise of the collective agreement between the company 
and the union, “I am clear that redundant employers should be entitled to raise both arguments before Employment 
Tribunals”. Arden L.J. noted that the judge did not make any declaration and said that it was unnecessary and 
undesirable for the Court of Appeal to do so as “a declaration might mislead non-parties as to the limited basis on 
which the issues in this action have been determined” (para.171).

Aikens L.J. dissented on the merits, but broadly agreed with the majority on the jurisdictional and procedural issue 
examined above. His lordship said that the question in this case was “whether in the circumstances in which this appeal 
arises, this court should be prepared to determine and declare on the issues that have been identified” and on which 
the judge ruled (para.110). After examining the law as to the exercise by a court of the discretionary jurisdiction to grant 
declaratory relief (paras 118 to 126), his lordship said that this question resolved itself into the further specific question 
whether it was unreasonable for Bean J. and Sir Thomas Morison to exercise a judgment in favour of the court using its 
discretionary power to grant declaratory relief using the Pt 8 procedure. His lordship said that, had it been a matter for 
him, he would have ruled that the court should not exercise its jurisdiction to grant any declaratory relief, whatever the 
merits. He gave no direct answer to the specific “unreasonableness” question. His lordship said his main concern was 
that insufficient consideration had been given to the fact that those most affected by the decision, the employees who 
might be made redundant, were not before the court. They had been unable to adduce any factual evidence or make 
submissions that might be relevant before Sir Thomas Morison sitting as a Queen’s Bench judge, or before a specialist 
tribunal that normally considers such matters. For these reasons his lordship concluded that, in the circumstances, the 
Court of Appeal should not do anything more than answer “two very narrow questions of construction that arise” and 
should decline “to exercise the jurisdiction to grant declaratory relief at all in this case” (para.128). Aikens L.J. was clear 
that, had the Court disposed of C’s appeal by allowing it to the extent he would have allowed it (and not by dismissing 
the appeal, as the majority had decided), nevertheless the Court would not grant any declaratory relief.
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COURT’S POWER TO VARY OR REVOKE AN ORDER
Paragraph (7) of CPR r.3.1 states that “a power of the court under these Rules to make an order includes a power to 
vary or revoke the order”. In those cases in which the very wide terms of this provision have fallen for consideration 
the concern of the courts has been to limit its application. (For commentary, including an account of the provenance 
of this rule and discussion of other rules granting the court power to vary or revoke, see the White Book Vol.1 paras 
3.1.9 and 40.9.1 et seq.)

In Roult v North West Strategic Health Authority [2009] EWCA Civ 444; May 20, 2009, unrep., CA, the facts were 
that a Health Authority (D) admitted liability in a clinical negligence claim brought by a protected party (C) severely 
disabled by a birth injury suffered in 1987. Initially, C’s quantum claim included a claim for damages for his future 
accommodation, drafted on the basis that in the long term he would be cared for in his own home supported by 
an independent care team. But subsequently, upon it being decided by those concerned with C’s care that his best 
interests lay in his being cared for in a group home provided by the local authority, this claim was abandoned. 
Accordingly, the draft order attached to the application to the court under r.21.10 for approval of the settlement 
reached by the parties contained a schedule valuing the accommodation head of loss at nil. However, because the 
costs of the group home were thought to have a number of unresolved uncertainties about them, the schedule also 
included among heads of claim yet to be quantified a claim for “costs of future care”.

On January 22, 2007 (when C aged 19), a High Court judge gave this order his approval. The order stated that the 
heads of loss yet to be quantified should be adjourned for subsequent trial or further agreement. C entered a group 
home in July 2007, but was removed from it by his parents after a very short time. (Apparently the parents regarded 
the home as unsuitable and believed that such a home always would be unsuitable for C.) In June 2008, following 
a prompting from D to proceed with the adjourned matters, C served on D a revised schedule seeking damages for 
future care of C in privately obtained accommodation with privately engaged dedicated carers. On an interlocutory 
application, the High Court judge held that, in the circumstances, the order that he had approved and made should 
not be varied to enable C to pursue such a claim. On appeal, C contended that the court’s power to vary an order 
under r.3.1(7) may be exercised (1) where the original order was made on the basis of erroneous information (whether 
accidentally or deliberately given), and also (2) where it has been followed by an unforeseen event which destroys 
the assumption on which it was made. It was submitted that the second basis for exercise of the power applied here; 
the unforeseen event was that “an experiment” with residence in a group home was made and failed because such 
accommodation was unsuitable to the claimant’s needs.

The Court of Appeal (Carnwath, Smith and Hughes L.JJ.) dismissed C’s appeal. In delivering the leading judgment 
Hughes L.J., in summary, held (1) that it was absolutely plain that, at the time of the making of approved order, the 
settlement was on the basis that care in a group home was appropriate to C’s needs, (2) that r.3.1(7) does not give a 
judge, in effect, power to hear an appeal from himself in respect of a final order, and should not be used to revoke 
approval to a final settlement, whether of the whole or part of a claim, (3) that the order was made following close 
scrutiny by counsel and judge, typically given in applications for approval made under r.21.10, (4) that the order was 
a final disposition of many of the issues between the parties; the fact that there remained other issues which did need 
managing towards future disposal did not alter that position.

In the course of his judgment Hughes L.J. stated (at para.15):

“It may well be that, in the context of essentially case management decisions, the grounds for invoking 
[r.3.1(7)] will generally fall into one or other of the two categories of (i) erroneous information at the time of 
the original order or (ii) subsequent event destroying the basis on which it was made. The exigencies of case 
management may well call for a variation in planning from time to time in the light of developments. There 
may possibly be examples of non-procedural but continuing orders which may call for revocation or variation 
as they continue—an interlocutory injunction may be one. But it does not follow that wherever one or other 
of the two assertions mentioned (erroneous information and subsequent event) can be made, then any party 
can return to the trial judge and ask him to re-open any decision.”
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