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In Brief
Cases

 ■ BOOTH v BOOTH [2010] EWCA Civ 27, February 5, 2010, CA, unrep. (Maurice Kay and Rimer L.JJ. 
and Sir Paul Kennedy)

Abuse of process — re-litigation — acquiescence

CPR r.3.4. In probate action commenced in September 2005 by daughter (C) of deceased (X) against main beneficiary 
(D) (X’s son) and X’s executor. That claim brought on the basis that, at his death, X was the beneficial owner of a farm 
which had passed to X on the death intestate (in June 1993) of his wife (Y). At trial, judge rejecting C’s challenges 
to the validity of the will and holding that X died testate (with consequence that farm passed to D). Immediately 
after that judgment, C commencing second action against D. In this action C asserting (amongst other things) that, 
upon Y’s death, X had been guilty of a devastavit in distributing the farm and X’s cash to himself on the basis that he 
alone was beneficially entitled to them, in particular in seriously undervaluing X’s estate, and that she was entitled 
to a share of that estate under the Administration of Justice Act 1925 s.46, in particular to a beneficial interest in the 
farmhouse and cottages on the farm. By way of defence, D pleading (amongst other things) that (1) in the first action 
C had asserted that at least the farmhouse and cottages had remained vested beneficially in X until his death, whereas 
in the second action C was asserting that they formed part of Y’s estate, (2) that this allegation ought to have been 
raised in the first action, and (3) that it was an abuse of process to raise it for the first time in the second action. D 
not applying to strike out C’s claim on abuse of process grounds under r.3.4(2)(b). Judge directing that preliminary 
issues be tried, comprising several substantive issues (including principally, whether C had an interest in certain 
property under Y’s intestacy) and the issue (ranked last) whether C’s claim should be struck out as an abuse. At trial, 
judge (1) holding in favour of C on the principal substantive issue, and (2) holding that, by defending on the merits 
and not making an application under r.3.4(2)(b), D was barred by acquiescence from having C’s claim struck out as 
an abuse. Single lord justice granting D permission to appeal. Held, dismissing appeal, (1) an assertion that a claim 
is an abuse because it attempts to re-litigate issues is not a defence to a claim, it is an objection to its being brought 
at all, (2) cases may arise where a defendant’s decision to defend on the merits may be taken as acquiescence, (3) 
but in this case, D raised the objection promptly, overtly, and maintained it throughout the proceedings, (4) the fact 
that the objection was ordered to be tried with other preliminary issues did not enable it fairly to be said that D was 
acquiescing in the bringing of the claim on its merits, (5) further the acquiescence point appears not to have been 
argued and was adopted by the judge on his own motion, (6) in the circumstances, it was not necessary to remit 
the matter to the judge as the Court was as in as good a position as the judge to deal with the abuse objection on its 
merits, (7) when those merits were considered the conclusion was that C’s claim should not be dismissed for abuse 
of process. Court observing that the normal effect of a direction that issues should be tried as preliminary issues is 
that the court should (as the judge did in this case) decide all of them and commenting that the direction in this case 
was inappropriate because it required, in addition to D’s abuse objection, the trial of substantive issues in the second 
claim. Johnson v Gore Wood and Co [2002] 2 A.C. 1, HL; Walbrook Trustees (Jersey) Ltd v Fattal April 8, 2009, CA, 
unrep., ref’d to. (See Civil Procedure 2010 Vol.1 paras 1.4.15 and 3.4.3.2 and Vol.2 para.9A–175.)

 ■ BROWN v EMERY [2010] EWHC 388 (QB), March 4, 2010, unrep. (Teare J.)
Interim payment — likelihood of capital sum and/or periodic payments

CPR rr.25.7 and 41.7, Damages Act 1981 s.2. Passenger in car (C) suffering catastrophic head injuries in car accident. 
C commencing proceedings against driver (D). D admitting liability. Parties agreeing (1) that likely capital sum to 
be awarded in respect of pain and suffering and past loses will be in order of £220,000, (2) that at trial of quantum 
judge likely (a) to make an order for the payment of a capital sum in respect of certain heads of loss and an order 
for periodic payments in respect of other heads, and (b) to award damages for loss of future earnings by way of a 
capital sum. C making application for interim payment in order to fund purchase of suitable accommodation in 
which C might spend time with her family and ultimately reside when discharged from hospital. C submitting (1) that 
the capital sum (ignoring the notional capitalised value of periodic payments) likely to be awarded was £964,000 
(£1,040,000 less interim payments of £76,000), (2) that a reasonable proportion of that sum to be ordered as an 
interim payment would be £800,000. D opposing application. Held, (1) an application for an interim payment is not 
dependent upon a particular need being established for the payment, (2) it is only necessary to establish a need when 
an applicant invites the court to take additional factors into account in its assessment of the likely capital sum to be 
awarded, (3) the principal dispute between the parties was whether C had sufficiently demonstrated that the cost of 
accommodation was likely to be included in the capital sum awarded at trial, (4) at trial there will be a real dispute 
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as to whether it is in C’s best interests for her to remain in publicly funded accommodation or for her to be cared 
for at home by her parents, with appropriate support, in suitable accommodation purchased and converted for that 
purpose, (5) it could not be said that D’s attitude to that question was “plainly wrong”, (6) were the court to accede to 
C’s application, and the funds used for the purpose for which they have been requested, then that dispute would have 
been determined without the benefit of such evidence as will be adduced by both parties on that question at trial, (7) 
although the question would still strictly be one for the trial judge to determine there would be an “unlevel playing 
field”, and that was a factor against taking accommodation costs into account at this stage, (8) in the circumstances 
of this case the court could have no high degree of confidence that the trial judge would include accommodation 
costs in the capital sum awarded, (9) if the accommodation costs were not taken into account, the capital sum likely 
to be awarded at trial was £395,000, (10) a reasonable proportion of that sum to be awarded by interim payment was 
£250,000. Stringman v McArdle [1994] 1 W.L.R. 1653, CA; Campbell v Mylchreest [1999] P.I.Q.R. Q17, CA; Eeles v 
Cobham Hire Services Ltd [2009] EWCA Civ 204; [2009] C.P. Rep. 29, CA, ref’d to. (See Civil Procedure 2010 Vol.1 
paras 25.7.1 and 41.7.1 and Vol.2 paras 3F–48, 15–94 and 15–110.1.)

 ■ ELLIOTT GROUP LTD v GECC UK [2010] EWHC 409 (TCC), March 1, 2010, unrep. (Coulson J.)
Date fixed for trial — application to postpone — principles to be applied

CPR rr.1.1, 3.1(2)(b) and 29.8, Practice Direction 29 (The Multi-Track) para.6. In TCC proceedings, at CMC on 
October 16, 2009, judge’s case management order directing July 12, 2010 as date for start of trial of quantum. On 
February 24, 2010, claimants making, and defendants opposing, application for variation of order to postpone trial to 
end of October 2010. Held, dismissing the application, with some adjustments to the pre-trial timetable (especially 
as to expert witnesses) the case could be properly and fairly prepared in the time remaining before the fixed trial date. 
Principles applicable to determination of applications of this type, and particular factors (e.g. possibility of mediation) 
to be considered, explained. See further “In Detail” section of this issue of CP News. Boyd and Hutchinson v 
Foendander [2003] EWCA Civ 1516, October 23, 2003, C.A., unrep.; Fitzroy Robinson Ltd v Mentmore Towers Ltd 
[2009] EWHC 3070 (TCC), November 26, 2009, unrep., ref’d to. (See Civil Procedure 2010 Vol.1 para.3.1.3.)

 ■ HENLEY v BLOOM [2010] EWCA Civ 202, March 9, 2010, CA, unrep. (Lord Neuberger M.R., 
Longmore and Smith L.JJ.)

Abuse of process — re-litigation — possession claim by landlord — subsequent disrepair claim by tenant

CPR r.3.4(2)(b). In August 2006, landlord (D) bringing proceedings against tenant (C) to recover possession of flat. 
In defence, C contending that it would not be just and equitable to order possession, because (1) he had occupied 
the premises for 20 years, and (2) he had carried out improvements to them costing “in the region of £10,400”. On 
January 25, 2007, these proceedings terminated by consent order requiring C to give up possession on June 1, 2007, 
and requiring D to pay C £16,000. Introductory recitals in order stating that C would give up possession “in good 
tenantable repair and condition” and that D’s payment was in full and final settlement of any claim that C might have 
“arising from work improvements or enhancements undertaken by him” to the premises. C giving up possession on 
May 1, 2007. On November 28, 2008, after D had made repairs and refurbished and re-let the flat, C commencing 
disrepair proceedings against D claiming damages not exceeding £15,000. D filing defence and counterclaim. In 
addition, D applying to strike out C’s claim on the grounds (1) that it was an abuse of process, because it ought to 
have been raised in the earlier possession proceedings, and (2) that it would not be possible to have a fair trial of 
the claim. District judge granting D’s application and circuit judge dismissing C’s appeal. At oral hearing (following 
refusal on paper) single lord justice granting C permission to make second appeal. Held, allowing appeal, (1) during 
the currency of the possession claim, C had available to him sufficient information to enable him to bring a disrepair 
claim, (2) that circumstance on its own is not enough to establish that the subsequent bringing of such a claim 
constitutes an abuse, (3) if the court is not satisfied that a claimant’s attempt to raise his claim is actually abusive in 
the light of his previous failure to raise it, the claim cannot be barred from proceeding, however desirable it might 
have been for the claimant to have raised it earlier, (4) the central issue was not whether C could, but whether he 
should, have raised the disrepair claim during the negotiations pursuant to which the possession claim was settled, 
(5) C’s claim was not an abuse, for two principal reasons (a) the issues raised by it, viz., whether the flat was out of 
repair, whether any disrepair was the liability of D or had resulted in loss to C, were different issues to those raised in 
D’s possession proceedings, and (b) had D’s claim failed at trial it would have been impossible for D to establish that 
a subsequent disrepair claim brought by C was an abuse, (6) it was clear from the terms of the consent order, that D’s 
payment to C was “in full and final satisfaction” of any claim C might have in respect of improvements which he had 
made, (7) C’s claim was plainly outside that ambit of that sort of claim, and was not a matter in dispute in respect of 
which D was misled into believing a complete settlement had been achieved, (8) proceedings ought not to be struck 
out on the ground that there is there a substantial risk that a fair trial is impossible unless an unequivocal affirmative 
answer can be given to the question that there is such a risk, (9) the expert evidence available to C on the disrepair 
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claim issues was stronger than that available to D (C having had damp ingress problems thoroughly investigated 
before he vacated), but this inequality was not so substantial and prejudicial that a court might conclude that a fair 
trial could not be achieved. Johnson v Gore Wood and Co [2002] 2 A.C. 1, HL; Stuart v Goldberg Linde [2007] 
EWCA Civ 2; [2008] 1 W.L.R. 823. CA; Taylor v Anderson [2002] EWCA Civ 1680; [2003] R.T.R. 21, CA, ref’d to. 
(See Civil Procedure 2010 Vol.1 paras 1.4.15 and 3.4.3.2, and Vol.2 para.9A–175.)

 ■ LINSEN INTERNATIONAL LTD v HUMPUSS SEA TRANSPORT PTE LTD [2010] EWHC 303 (Comm), 
February 19, 2010, unrep. (Christopher Clarke J.)

Freezing injunction — full and frank disclosure — without prejudice communications

CPR rr.25.1(1)(f) and 25.3, Practice Direction 25A (Interim Injunctions) para.3.3. Singaporean company (D1) 
chartering ships from several shipowning companies (C) (all within the same group). D1 a wholly owned subsidiary of 
an Indonesian company (D2). Upon D1 failing to honour its obligations, on August 6, 2009, arbitration proceedings 
commenced on behalf of C against D1 and D2. On November 13, 2009, C treating D1 as in repudiatory breach for 
failure to pay hire and voyage expenses and (in relation to two of the vessels) for failing to secure their release from 
arrest. On December 15, 2009, meeting in London of parties’ representatives conducted (at defendants’ request) on 
a “without prejudice” basis. On December 17, 2009, judge granting C worldwide freezing order against D1 and D2 
in sum of US$90 million. D1 and D2 applying to set aside the order on the grounds (1) that C failed to make full and 
frank disclosure, and (2) there was no real risk of dissipation of assets. Held, reducing the amount to US$75 million 
but otherwise dismissing the application, (1) where there is a conflict between (a) the basic rule that parties are 
entitled and bound not to disclose or refer to without prejudice communications, and (b) the requirement that those 
who make without notice applications must make full and frank disclosure to the court of matters which they know 
might have a material effect on the judge’s mind, the court will make a judgment as to whether the public policy 
in favour of confidence is overridden by the possibility of the court being misled, (2) there were good reasons for 
the court adopting a relatively robust approach against holding such disclosure to be necessary, (3) some disclosure 
of a without prejudice communication will be necessary if it is clear that without it the court may be misled, (4) in 
the circumstance of this case, C’s considered decision not to reveal to the judge the fact and content of the parties’ 
meeting did not amount to material non-disclosure, (5) the totality of the evidence showed that there was a real risk 
that both defendants would dissipate their assets if not restrained. Unilever Plc v The Procter and Gamble Co [2000] 
1 W.L.R. 2436, CA; Somatra Ltd v Sinclair Roche and Temperley [2000] 1 W.L.R. 2453, CA; Gulf Interstate Oil 
Co v ANT Trade and Transport Ltd of Malta (“The Giovanna”) [1999] 1 Lloyd’s Rep 867; Pearson Education Ltd v 
Prentice Hall India Pte Ltd [2005] EWHC 636 (QB); [2006] F.S.R. 8, ref’d to. (See Civil Procedure 2010 Vol.1 paras 
25.1.25.4, 25.3.5 and 31.3.40.)

 ■ NOBLE v OWENS [2010] EWCA Civ 224, March 10, 2010, CA, unrep. (Sedley, Smith and Elias L.JJ.)
Appeal — fresh evidence — probative of judgment obtained by fraud

CPR rr.52.10 and 52.11. At quantum trial in personal injury case, claimant (C) awarded £3.3 million damages. 
Defendant (D) given permission to appeal on ground that C had seriously misled the court as to gravity of his 
continuing disabilities and to adduce fresh evidence to support that contention. D submitting that quantum should 
be retried. Held, the appeal should be allowed to the extent that the issue of fraud should be referred to a High Court 
judge (r.52.10(2)(b)). See further “In Detail” section of this issue of CP News. (See Civil Procedure 2010 Vol.1 paras 
52.10.2 and 52.11.2.)

 ■ R. (MOHAMED) v SECRETARY OF STATE FOR FOREIGN AND COMMONWEALTH AFFAIRS [2010] EWCA 
Civ 158, February 26, 2010, CA, unrep. (Lord Judge L.C.J., Lord Neuberger M.R. and Sir Anthony 
May (PQBD))

Judgment — revision of draft judgment — publication of unrevised version

CPR Pts 40 and 52, Practice Direction 52 (Appeals) para.15.12, Practice Direction 40E (Reserved Judgments) 
para.2, Practice Note (Court of Appeal: Handed Down Judgments) [2002] 1 W.L.R. 344, CA. On appeal from 
a Divisional Court, Court of Appeal reserving judgment in a case raising issue whether certain passages in the 
lower court’s judgment should or (as the appellant argued) should not be made public. On February 5, 2010, 
parties informed that written judgments of each of the three members of the Court (including the Master of the 
Rolls) would be handed down on February 10, and in accordance with normal practice, circulating to the parties’ 
legal representatives drafts of each. These drafts (which were largely in accord and all of which were substantial) 
indicating that the judges were unanimous in the conclusion that the appeal should be dismissed. In light of 
submissions made in letter by counsel (X) for appellant (the Secretary of State) received by the three judges on 
evening of February 8, and in absence of any submissions on the matter from other parties, on February 9 MR 
amending certain (original) paragraphs in his draft judgment (to which X’s submissions related) and re-circulating 
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those (revised) paragraphs to all parties. On February 10, Court made aware of fact that other parties opposed 
the submissions in X’s letter (which became public) for MR’s reconsideration of the original paragraphs. In event, 
all written judgments handed down with MR’s judgment containing the revised paragraphs, but Court making it 
clear that, although those paragraphs were now in the public domain, they remained in draft form and that the 
MR would give further consideration to X’s submissions in the light of written submissions from all parties and 
giving directions to that effect. After considering these submissions, Court reconvening and (1) MR giving short 
oral supplemental judgment and handing down (a third and) final version of the paragraphs, and (2) Court giving 
judgment on question whether the original paragraphs should now be made public. On this question, held, (1) 
draft judgments are given limited circulation in confidence, and all communications in response are covered by 
the same principle, (2) in a given case, on application a court by order may permit wider circulation, (3) in this 
case, confidence was broken when X’s letter was circulated beyond the Court and the parties and was published, 
(4) the revised paragraphs were in the public domain but the original paragraphs were not and remained covered 
by the confidentiality principle, (5) however, the inevitable consequence of the publication of X’s letter, containing 
his submissions as to how the original paragraphs might be interpreted if unamended, was that there had been 
an incomplete disclosure of those paragraphs, (6) in the highly exceptional circumstances of this case, and for 
the purpose of making it clear that through counsel the Secretary of State had not attempted to, and had not been 
permitted to, interfere with the judicial process, the Court should waive confidentiality in the original paragraphs and 
promulgate them, (7) for the avoidance of doubt, r.31.22 is not directed to submissions and discussions about draft 
judgments. On practice of circulating draft judgments in confidence, Court further explaining: (a) the circulation 
of draft judgments under strict terms of confidentiality has produced greater efficiency in the administration of 
justice (both civil and criminal) and improved convenience for the parties involved in the litigation, without 
any corresponding disadvantages to the legitimate public interest in the decisions reached by the court and the 
reasons for those decisions; (b) the judge is not bound by the terms of the draft judgment; (c) the opportunity for 
correction is available, not only on the application of one of the parties, but also on the judge’s personal initiative 
if, on re-reading his draft, he thinks it appropriate to do so; (d) the primary purpose of this practice is to enable 
any typographical or similar errors in the judgments to be notified to the judge; (e) it is not intended to provide 
an opportunity to any party (and in particular the unsuccessful party) to reopen or reargue the case, or to repeat 
submissions made at the hearing, or to deploy fresh ones; (f) on rare occasions, and in exceptional circumstances, 
the judge may properly be invited by a party to reconsider part of the terms of the draft; (g) it is an elementary rule 
of the administration of justice that none of the parties to civil litigation may communicate with the court without 
simultaneously alerting the other parties to that fact; (h) accordingly, in such exceptional circumstances it is a 
fundamental requirement that the other party or parties should immediately be informed. Robinson v Bird [2003] 
EWCA Civ 1820, December 19, 2003, CA, unrep.; R. (Edwards) v Environment Agency (Note) [2008] UKHL 22; 
[2008] 1 W.L.R. 1587, HL, ref’d to. (See Civil Procedure 2010 Vol.1 paras 40.2.1.B, 40.2.1.C and B4–001.)

Statutory Instruments
 ■ CIVIL PROCEDURE (AMENDMENT) RULES 2010 (SI 2010/621)

CPR seriatim. As a consequence of the new RTA Protocol for Low Value Personal Injury Claims in Road Traffic 
Accidents, with effect from April 30, 2010, insert Sect.II of Pt 36 and Sect.VI of Pt 45, and make related additions 
and amendments to rules in Pts 14, 21, 27, 36, 44, 45 and 48. Amend r.55.10(2) to provide for a registered 
proprietor of a registered charge to be notified by a claimant when proceedings are started under Pt 55 and 
(with effect from April 1, 2010) amend r.55.11(3) as a consequence of the introduction of private registered 
providers of social housing under the Housing and Regeneration Act 2008. (See Civil Procedure 2010 Vol.1, 
Special Supplement.)

Practice Directions
 ■ PRACTICE DIRECTION 8B—PRE-ACTION PROTOCOL FOR LOW VALUE PERSONAL INJURY CLAIMS IN 

ROAD TRAFFIC ACCIDENTS—STAGE 3 PROCEDURE (TSO CPR Update 52 (forthcoming))
Supplements r.8.1(6). Sets out procedure for a claim where the parties have followed the Pre-Action Protocol for Low 
Value Personal Injury Claims in Road Traffic Accidents but are unable to agree the amount of damages at the end of 
Stage 2 of that Protocol. Also sets out procedure for approval by the court of settlements where parties have followed 
the Protocol (the RTA Protocol) and the claimant is a child. In force April 30, 2010. (See further “CPR Update” section 
of this issue of CP News.) 
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In Detail 
NEW TRIAL OF QUANTUM WHERE FRAUD ON COURT ALLEGED

A leading American proceduralist once observed that procedures allowing for the challenge of judgments given at 
first instance reveal in the most intense form the conflict between the two fundamental objectives of adjudicative 
procedure as a whole; that is to say, between the objective of ensuring that substantial justice is done on the merits, 
and the objective of bringing legal controversy to a final conclusion. Those procedures include means for challenging 
the judgment in the court that delivered the judgment, and means for challenging it on appeal in an appellate court. 
As the same American author observed, to say the least, those procedures are in sum “untidy when viewed either 
historically or conceptually”. That observation is more true of procedures in American courts than in English courts, 
but recent developments in this jurisdiction (e.g. relating to re-calling judgments, and to reopening appeals) make the 
disparity narrower than it was. On both sides of the Atlantic, many of the major procedural reforms accomplished 
during the twentieth century had as their main goal the objective of ensuring that substantial justice is done on the 
merits at first instance (e.g. reforms broadening pre-trial disclosure, removing technicalities from pleadings and 
abolishing jurisdictional traps for the unwary). As impediments to achieving that objective were swept away, barriers 
to challenging judgments erected in the name of the objective of bringing legal controversy to a final conclusion 
could be asserted with more confidence.

In any jurisdiction the several remedies for relief from judgment that may be granted by a trial court, on the one 
hand, and those that may be granted by an appeal court, on the other, are bound each to have their own rationale. 
And they are likely to have been forged and developed with the intention that they should be complementary, and 
not overlapping or conflicting remedies. But, in the nature of things, in such fragmentation of judgment review 
remedies that intention is unlikely to have been wholly fulfilled. If first instance level remedies are broad, the growth 
of appellate remedies is likely to be restricted. If they are narrow, appeal level remedies are likely to be extensive.

Factors that have contributed to the historical and conceptual “untidiness” in this area include differences of opinion 
as to the circumstances in which a re-trial may be ordered on the basis of “fresh” evidence, as to whether that power 
lies in the trial court itself or in the appeal court (or possibly in both), and as to whether an appeal court may, in effect, 
re-try a case itself taking into account such evidence and give a final judgment. Other factors are related to questions 
as to the survival of post-judgment equitable remedies, sought either by means of an application in the proceedings 
in which the judgment was given, or by an independent action to set the judgment aside (an action for review) (e.g. 
did they disappear with the merger of law and equity? are they available only where there is no other remedy?). (See 
account of Cinpres Gas Injection Ltd v Melea Ltd [2008] EWCA Civ 9, in CP News Issue 5/08 May 15, 2008.)

These factors come together, and the difficulties that they have within them independently are multiplied, where a 
party losing at trial asserts after judgment that “fresh” evidence reveals that the judgment was obtained by fraud, or at 
least is tainted by fraud. The subject was exhaustively examined by D.M. Gordon Q.C. in “Fraud or New Evidence as 
Grounds for Actions to Set Aside Judgments” ((1961) 77 L.Q.R. 358, 533). Further, aspects of it have been considered 
in judgments of appeal courts in England and elsewhere in the Commonwealth.

If, in a given case, an application is made to a court (either an appellate or, where there is jurisdiction, a trial court) 
for an order requiring the case to be re-tried on the ground of fresh evidence, the applicant will be faced with the task 
of persuading the court that the relevant criteria for the receipt of the evidence are satisfied. In England, the criteria 
generally relied upon are as set out in the judgment of Denning L.J. in Ladd v Marshall [1954] 1 W.L.R. 1489, CA. 
But what if the fresh evidence not only fulfills these criteria but in addition tends to support the conclusion that the 
judgment was obtained by fraud? One answer to that is (and it is the answer that has been given by the High Court 
of Australia) that this additional circumstance does not prevent the grant of a new trial on the ground of discovery 
of fresh evidence; in particular, it does not require that the court should satisfy itself of the fraud before making the 
re-trial order. But what if the fresh evidence does not fulfill these criteria but yet tends to support the conclusion that 
the judgment was obtained by fraud? One answer to this question (again, one given by the High Court of Australia) 
is that court may still order a new trial, provided the court itself finds the fact of the fraud proved to its reasonable 
satisfaction, but because that solution has obvious practical disadvantages, the better course in that event is for the 
question of fraud to be tried in a new action for review brought to set the judgment aside. (Obviously, it is important 
to be clear about what is meant by operative fraud in these several contexts. A party’s suborning of a witness might 
suffice, but it has not always been accepted that, in an action for review, a party’s perjury on his own behalf would.) 

The English cases on these issues were examined by the Court of Appeal in the recent case of Noble v Owens [2010] 
EWCA Civ 224, March 10, 2010, C.A., unrep. The facts were that a motorcyclist (C) seriously injured in collision with 
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a car brought a personal injury claim against the car driver (D). D admitted liability and a judge assessed damages at 
£3.3 million. Subsequently, on the ground that C had misled the court as to the gravity of his continuing disabilities, 
D made a without notice application to the trial judge for an order restraining C from dissipating the remainder of 
his damages. The judge granted a temporary injunction in respect of £2.5 million on D’s undertaking to apply to the 
Court of Appeal for permission to appeal. D was granted permission to appeal and to adduce evidence on the appeal 
that was not before the judge at the quantum hearing.

On the appeal, D contended that in the light of the fresh evidence (principally covert surveillance evidence) the 
Court should set aside the award of damages and send the issue of assessment of damages back to the trial court. 
Amongst other authorities, D relied on the following dictum of Lord Phillips in Hamilton v Al Fayed December 21, 
2000, C.A., unrep., in which his lordship said (at [14]): 

“Often the fresh evidence relied upon demonstrates that perjured evidence was given at the trial. In such circumstances, 
provided that the requirements of Ladd v Marshall are satisfied, the practice of the Court of Appeal has been to order 
a new trial without resolving the issue of whether the alleged fraud in fact occurred.”

C submitted that an appellant’s proper remedy in a case in which it was alleged that a judgment had been obtained 
by fraud was to commence a fresh action to have the original judgment set aside on that ground.

The Court of Appeal (Sedley, Smith and Elias L.JJ.) allowed D’s appeal in part.

In separate judgments, Smith L.J. and Elias L.J. with great care skillfully analysed the many relevant, and to an extent 
conflicting, authorities on the remedies available to a party alleging, on the basis of fresh evidence, that the judgment 
against him had been obtained by fraud. Put briefly, the Court held that (1) where fresh evidence is adduced in the Court 
of Appeal tending to show that the judge at first instance was deliberately misled, the Court will only allow the appeal 
and order a re-trial where the fraud is either admitted or the evidence of it is incontrovertible, (2) in cases in which the 
fresh evidence amounts to an allegation of fraud involving a party and where (as here) the allegation is contested, the 
usual course should be to require that the issue of fraud be tried out before the established judgment is set aside.

It is interesting to note that in this case the Court of Appeal were driven back to early authorities such as Flower v 
Lloyd (1877) 6 Ch.D. 297; Hip Foong Hong v H. Neotia and Co [1918] A.C. 888, P.C.; and Jonesco v Beard [1930] 
A.C. 298, H.L., all cases that have figured in the development of the jurisprudence in Commonwealth jurisdictions, 
but from which different conclusions have been drawn.

In discussing the contentions of the parties, Smith L.J. said (at [16]):

“It appears to me that there is an inconsistency between the two lines of authority on which the opposing parties 
to this appeal rely. On the one hand there is Ladd v Marshall which suggests that, where fresh evidence is properly 
admitted and it appears to the court that it might, if admitted, have an important effect upon the trial, the right course 
is to send the case back for retrial. That should be done, apparently, even if the new evidence suggests that a deceit 
was practised on the court below: see Hamilton v Al Fayed. On the other hand, Jonesco suggest that, where it is 
alleged that there was deceit in the court below, the proper course is to leave the aggrieved party to commence a 
new action, save where the Court of Appeal either determines the issue of fraud itself – in effect where it is admitted 
or the evidence is incontrovertible.”

Her ladyship concluded that there was an irreconcilable conflict within the authorities and held that the latter line 
of authority was to be preferred and that the issue of fraud had to be determined before the judgment of the court 
below could be set aside. But how was the issue of fraud to be determined? Was it to be by D commencing a new 
action against C to have the judgment set aside on the grounds of fraud? No. The Court held that D’s appeal should 
be allowed to the extent that the issue of fraud should be referred to a High Court judge (apparently under r.52.10(2)
(b)) on the basis that if the judge rejected the allegation of fraud, the original award would stand, but if the judge 
found that fraud was proved, he should make a reassessment of the damages. (The Court subsequently ruled that it 
should be remitted to the original trial judge; see [2010] EWCA Civ 284, March 18, 2010, C.A., unrep.) In the result, 
D’s appeal was allowed in a part. D did not get an order for the re-trial of quantum, but on the other hand, were not 
required to bring an action for review.

In commenting on this innovative disposal of the appeal, Sedley L.J. said (at [72]):

“Although the time-hallowed remedy is to let the aggrieved party bring a fresh action to set aside the award. Today 
it seems a costly and circuitous exercise. The course proposed by Smith L.J. seems to me to be more appropriate. 
In place of counsel’s professional obligation not to sign a fraud pleading without solid evidence to support it, this 
Court has had to form a preliminary view as to whether the evidence now before the Court is capable – no more – of 
showing that the trial judge was deliberately misled about the claimant’s capacities. Having formed the view (for my 
part not without hesitation) that it is, we are able to make an order which enables that issue to be properly tried but 
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protects the claimant from the loss of his award unless and until it is proved that he obtained it in some significant 
measure by fraud.”

The Court of Appeal’s decision in this case provides a practical solution to a real problem. Whether it contributes 
to the clearing up of the conceptual untidiness that bedevils procedures for appellate and non-appellate review of 
judgments is arguable.

POSTPONEMENT OF A TRIAL AS AN ORDER OF LAST RESORT
One of the many case management innovations introduced by the CPR was that trial dates or “windows” should be 
set well in advance and that directions for the pre-trial stages of the case should be designed with that date in mind. 
Paragraph (2) of r.29.2 (Case management) states that for cases proceeding on the multi-track the court will fix the 
trial date or the period in which the trial is to take place “as soon as practicable”, and according to r.29.8 (Setting a 
trial timetable and fixing or confirming the trial date or week) this means as soon as practicable after each party has 
filed a completed pre-trial check list, the court has held a listing hearing under r.29.6(3) or the court has held a pre-
trial review under r.29.7.

It is anticipated that after directions have been given it may be desirable or necessary to vary them, including any 
direction as to the date on which the trial should start. Consequently, para.6 of Practice Direction 29 (The Multi-
Track) deals with the procedure to be adopted where a party wishes to have a case management direction varied. 
Paragraph 7 deals with the situation where one party has failed to comply with a direction and the other party 
applies to the court “for an order that he must do so or for a sanction to be imposed or both of these” and contains 
provisions to which the court should have regard in giving revised directions (including directions as to the trial date) 
in these circumstances. Specifically, para.7.4 states that, in dealing with the application, the court should keep firmly 
in mind any threat to the meeting of the trial date that may have been caused by the respondent’s default or which 
may be created by any order that the court might make on the application. In this respect, the terms of para.7.4 are 
remarkably prescriptive, and it is well to be reminded of them. The paragraph states as follows:

“(1) The court will not allow a failure to comply with directions to lead to the postponement of the trial unless the 
circumstances are exceptional.

(2) If it is practical to do so the court will exercise its powers in a manner that enables the case to come on for trial 
on the date or within the period previously set.

(3) In particular the court will assess what steps each party should take to prepare the case for trial, direct that those 
steps are taken in the shortest possible time and impose a sanction for non-compliance. Such a sanction may, for 
example, deprive a party of the right to raise or contest an issue or to rely on evidence to which the direction relates.

(4) Where it appears that one or more issues are or can be made ready for trial at the time fixed while others cannot, 
the court may direct that the trial will proceed on the issues which are then ready, and direct that no costs will be 
allowed for any later trial of the remaining issues or that those costs will be paid by the party in default.

(5) Where the court has no option but to postpone the trial it will do so for the shortest possible time and will give 
directions for the taking of the necessary steps in the meantime as rapidly as possible.

(6) Litigants and lawyers must be in no doubt that the court will regard the postponement of a trial as an order 
of last resort. Where it appears inevitable the court may exercise its power to require a party as well as his legal 
representative to attend court at the hearing where such an order is to be sought.

(7) The court will not postpone any other hearing without a very good reason, and for that purpose the failure of a 
party to comply on time with directions previously given will not be treated as a good reason.”

These provisions speak of an order for “the postponement of trial”. Sometimes the expression “vacating a trial date” 
is used. Generally, in this context it is not correct to speak of “adjourning” the trial; but it is tempting to do so in 
proceedings where liability has already been disposed of and the question is whether the trial of the issue of quantum 
should be postponed by the vacating of the trial date fixed for it. (The temptation is greater where the case has been 
“listed” by the court, a date for trial having been “fixed” some time previously.) 

It is not at all unusual for parties to fail to comply with case management directions and for cases to fall behind 
the timetable as set by the court, with the result that there is a real risk that the scheduled pre-trial events will not 
be completed in good order before the trial date. Delays in the preparation and exchange of expert evidence is a 
common cause. Where experts are instructed, they should be informed by those instructing them of the date fixed for 
trial. Indeed, para.19.2 of the Protocol for the Instruction of Experts states that parties should (amongst other things) 
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ascertain the availability of their experts before trial dates are fixed (and inform them immediately if trial dates are 
vacated), and para.19.1 states that experts for their part should ensure that their instructors “are always aware of their 
dates to be avoided”. Paragraph 4.7 alerts experts to the fact that any excessive delay for which they are responsible 
may result in parties who instructed them being penalised in costs, or in costs orders against them personally, and 
even in parties being debarred from placing their evidence before the court. In the normal case, if the time-frame in 
the case management directions for the preparation and exchange of expert evidence is realistic, and if the experts 
are not impeded in their work by the action or inaction of others and keep at the forefront of their minds the trial date 
(being a date fixed on the understanding that they will be able to give evidence then if needed), then, short of any 
wholly unexpected developments, any “expert-induced” delay should not threaten the trial date.

In Fitzroy Robinson Ltd v Mentmore Towers Ltd [2009] EWHC 3070 (TCC), November 26, 2009, unrep., the 
claimants (C) resisted an application made by the defendants (D) at a PTR hearing held on November 20, 2009, 
for the adjournment of the trial of issues of quantum fixed to start on December 7. The circumstances were that 
directions stipulating a meeting of experts, the exchange of their reports, and the production of a joint statement, had 
not been complied with. In particular, D’s expert had not been instructed for a meeting with C’s expert. (For further 
facts, see “In Brief” section of CP News Issue 3/2010 (March 8, 2010).) Coulson J. referred to the relevant provisions 
and authorities and stated that, in determining whether an application for an adjournment made at the eleventh hour 
should be granted or refused, the judge should take into account (1) the overriding objective, and (2) should have 
specific regard for (a) the parties’ conduct and the reasons for the delays, (b) the extent to which the consequences 
of the delays can be overcome before the trial, (c) the extent to which a fair trial may have been jeopardised by the 
delays, (d) specific matters affecting the trial, such as illness of a critical witness and the like, and (e) the consequences 
of an adjournment for the claimant, the defendant and the court.

In Elliott Group Ltd v GECC UK [2010] EWHC 409 (TCC), March 1, 2010, unrep., Coulson J. was again faced with 
an application for the postponement of the trial of issues of quantum. This time the application was made by the 
claimants. It was not an “eleventh hour” application. The date fixed for trial (at a CMC on October 16. 2009) was 
July 12, 2010, and the application was made on February 24. The defendants opposed the application. His lordship 
said that the applicable principles “can be traced back to the overriding objective in CPR 1.1; the notes in the White 
Book at paragraph 3.1.3; and the decision of the Court of Appeal in Boyd and Hutchinson v Foendander, [2003] 
EWCA Civ 1516”. In addition, his lordship referred to the particular matters which he had identified in the Fitzroy 
Robinson case, whilst allowing that some of them are specifically referable to applications made at the eleventh hour. 
His lordship said (at [9]):

“In essence, on an application of this sort, the court is faced with a balancing exercise between, on the one hand, the 
obvious desirability of retaining a fixed trial date (which promotes certainty) and avoiding any adjournment (which 
can only add to the costs of the proceedings) and, on the other, the risk of irredeemable prejudice to one party if the 
case goes ahead in circumstances where that party has not had proper or reasonable time to prepare its case.”

Coulson J. refused C’s application, finding that with some adjustments to the pre-trial timetable (including directions 
as to the preparation and exchange of experts’ reports) the case could be properly and fairly prepared in the time 
remaining for the date fixed for trial.

One of the grounds upon which C’s application was made (but not the principal one) was that a postponement of the 
trial would (in the judge’s words) “allow a structured ADR to take place”. On this aspect of the application Coulson 
J. said (at [28]): 

“I am not sure that it could ever be a good ground for an adjournment of a fixed trial date to say that the proposed 
adjournment would allow the parties an opportunity to settle the case. … It seems to me that, once started, court 
proceedings have to be brought to a conclusion as expeditiously and cost-efficiently as possible. Civil proceedings are 
expensive. It is not cost efficient to delay a trial or the process leading up to it on the basis that, if the parties were granted 
a bit more time, they might settle the case. Every day is a new opportunity for the parties involved in civil litigation 
to resolve their differences, using whatever settlement or ADR process they choose, but effective case management 
requires the court, not only to do what it can to facilitate such a process, but also to recognise that, despite their good 
intentions, the parties may fail to avail themselves of that opportunity, and that a trial may be necessary, after all.”

Neither of the cases outlined above was a case to which para.7 of Practice Direction 29 applied, as neither was a case 
where one party sought an order requiring the other to comply with directions given by the court in circumstances 
where the latter party’s failing to comply posed a significant risk to the prospects of maintaining the trial date. 
However, in the reasoning of Coulson J. in these cases the spirit of para.7 is evident. Both cases reinforce the principle 
that the postponement of a trial is “an order of last resort” and are illustrations of the court exercising its powers “in 
a manner that enables the case to come on for trial on the date or within the period previously set”.
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CPR Update
LOW VALUE PERSONAL INJURY CLAIMS IN ROAD TRAFFIC ACCIDENTS

The 2010 edition of the White Book was published on March 31, 2010. Included with it is a special supplement 
containing the Pre-Action Protocol for Low Value Personal Injury Claims in Road Traffic Accidents (“the RTA 
Protocol”), and the amendments made to the CPR and practice directions related to that Protocol, together with 
appropriate expert commentary. These new provisions apply to claims arising out of accidents occurring on or after 
April 30, 2010, and falling within the terms of the RTA Protocol. 

In November 2004, in its response to the report “Better Routes to Redress” produced by the Better Regulation Task 
Force (now the Better Regulation Commission) in May 2004, the Government indicated that it would investigate 
ways to make the personal injury claims process “more timely, proportionate and cost-effective”. As a consequence, 
on April 20, 2007, the Department of Constitutional Affairs, issued a Consultation Paper entitled “Case track limits 
and the claims process for personal injury claims” (CP8/07) in which the second of the matters raised was the 
efficiency of the existing rules of practice and procedure for dealing with personal injury cases where liability is 
admitted by defendants supported by insurers, and the main issues requiring determination by the court if not 
settled by agreement between the parties relate to the amount of damages to be awarded. The Consultation Paper 
considered how the procedures for handling these cases could be streamlined to make the overall process (from pre-
action protocol requirements to trial procedures) not only more efficient but also cost-effective, and set out proposals 
“for a new system based around the principles of early notification of a claim, the promotion of early admissions of 
liability and the removal of duplication of work from the process”. The proposals also aimed to deal with the problem 
of “frontloading of costs” in such cases.

The product of this second part of the Consultation Paper is the introduction of an innovative new scheme setting out 
the pre-action conduct expected of parties to personal injury claims, and in particular of their legal representatives 
and insurers. The heart of the new scheme is the RTA Protocol and a new CPR Pt 8 alternative procedure (bordering on 
the summary) for determining disputes as to quantum, and specially designed to complement the Protocol processes 
where defendants’ insurers and claimant parties and their legal representatives have been unable to reach agreement 
(“the Stage 3 Procedure”). The Protocol applies to cases in which the claimant claims damages valued at no more 
than £10,000 as a result of a personal injury sustained in a road traffic accident.

The new Pt 8 procedure is set out in Practice Direction 8B—Pre-Action Protocol for Low Value Personal Injury 
Claims in Road Traffic Accidents—Stage 3 Procedure, a new practice direction supplementing that Part. The scheme 
incorporates a fixed costs regime, special arrangements for the making of offers to settle (including pre-action offers), 
and the costs consequences thereof, and for the withdrawal of pre-action admissions. The principal amendments 
to the CPR necessary to effect these aspects of the scheme are the addition to Pt 36 (Offers to Settle) of Sect.II (RTA 
Protocol Offers to Settle), and the addition to Pt 45 (Fixed Costs) of Sect.VI (Pre-Action Protocol for Low Value 
Personal Injury Claims in Road Traffic Accidents).

In the “In Brief” section of CP News 03/2010 (March 8, 2010) reference was made to Practice Direction 8B. Its 
purpose in relation to the RTA Protocol was briefly explained and it was noted that it was expected that the necessary 
related amendments to the CPR would be included in a statutory instrument to be enacted in March, 2010. That 
short note was correct in predicting the enactment of the statutory instrument; see Civil Procedure (Amendment) 
Rules 2010 (SI 2010/621). However, it was wrong in two respects. First, it was incorrect in stating that publication 
of the Practice Direction 8B and the RTA Protocol was expected in TSO CPR Update 51; publication has now been 
postponed to TSO CPR Update 52 (publication date unknown at time of writing). Secondly, it was incorrect in stating 
that these provisions would come into effect on April 6, 2010; the commencement date has now been postponed 
until April 30, 2010. Thus the Protocol applies to cases in which the claimant claims damages valued at no more than 
£10,000 as a result of a personal injury sustained in a road traffic accident occurring on or after that date.

In the Special Supplement published with the 2010 edition of the White Book on March 31, 2010, the RTA Protocol 
is published at paras C13–001 et seq., preceded by an editorial introduction at paras C13A–001 to C13A–005, and 
Practice Direction 8B at paras 8BPD.1 et seq., preceded by an editorial introduction at para.8BPD.A1. From these 
paragraphs links are provided to the texts of Sect.II of CPR Pt 36 (RTA Protocol Offers to Settle) and Sect.VI of Pt 45 
(Fixed Costs) and the commentary on those rules.

By definition, the processes set out in the several pre-action protocols that have come into being since the CPR came 
into effect, are not pre-trial procedures; but they imitate them to an extent. The RTA Protocol imitates them more 
thoroughly than other pre-action protocols. Procedures that would normally apply at the pre-trial stages in a case 
where court proceedings are on foot and the parties are preparing for a trial on quantum of damages, are found in 
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the RTA Protocol; particularly in the Stage 2 processes relating to obtaining and exchanging of medical reports, to the 
making of offers to settle, and to the making of interim payments. Further, during the working through of the Protocol 
processes, liability for costs may be incurred and costs may become payable. The Protocol sets out an intense, time-
sensitive process for defendant–insurer and claimant–solicitor negotiation. The Protocol Stage 1 and 2 processes may 
be seen as a form of “civil diversion”, that provide parties with a structure for clarifying their disputes and negotiating 
a settlement similar to that provided by the normal CPR pre-trial procedures.

Where the parties have followed the negotiating processes set out in the Protocol but are unable to agree the amount 
of damages payable at the end of Stage 2, court proceedings to determine the amount of damages should be started by 
the claimant, not under Pt 7 (as would normally be the case), but “under Part 8 in accordance with Practice Direction 
8B”. In the Protocol and in Practice Direction 8B, this modified Pt 8 procedure (“the Stage 3 Procedure”) builds on the 
Protocol processes. In various ways the procedure restricts the issues that can be contested and the evidence that may 
be adduced, in effect treating steps taken by the parties during the Stage 1 and (particularly) the Stage 2 processes as 
steps that might otherwise have been taken during the post-issue and pre-trial stages of a claim started under Pt 7. 

The linkage of the RTA Protocol to a bespoke court procedure for claims to which it applies makes this pre-action protocol 
significantly different to other pre-action protocols. Where at the end of Stage 2 of the Protocol processes the parties 
are unable to agree the amount of damages payable, and the prospect of proceedings being started under the Stage 3 
procedure looms, the Protocol provides that defendants must pay the claimant (except where the claimant is a child) 
their final offer of damages together with disbursements (reasonable if not agreed) and the fixed costs payable under 
the Protocol provisions. Such payment is referred to as “a non-settlement payment” (see para.7.61). This requirement 
demonstrates clearly the extent to which the Protocol processes encroach on territory traditionally occupied not by pre-
action protocols, but by rules and practice directions governing pre-trial procedures coming into play after proceedings 
have been commenced. In the old days, a defendant could make a payment into court. Under this scheme he is 
required to make a payment directly to the claimant. If he does not, para.7.66 provides that “the claimant may give 
written notice that the claim will no longer continue under this Protocol and start proceedings under Part 7 of the CPR” 
thereby exposing the defendant to the higher costs recoverable under such proceedings. (In this context “under this 
Protocol” means under Pt 8 in accordance Practice Direction 8B; that is, under the Stage 3 Procedure.)

The RTA Protocol and Practice Direction 8B anticipate that, in a given case, the compliance by the parties with the 
Protocol processes may not be possible before the expiry of the primary limitation period, and concede (they could 
hardly do otherwise) that the claimant, in order to ensure that the action is brought within that period, may have to 
“start proceedings” before those processes have been commenced or completed. Accordingly, para.16 of Practice 
Direction 8B sets out a procedure under which the claimant may start proceedings and obtain a stay of them “in order 
to comply with the RTA Protocol”. (For commentary on this procedure, see para.8BPD.1 in the Special Supplement.)

Normally, CPR rules are supplemented directly by practice directions and indirectly by pre-action protocols. Here 
these relationships are reversed. The RTA Protocol is the primary source governing party behaviour in the claims to 
which it applies, Practice Direction 8B builds on the Protocol Stage 2 processes and provides special and limited 
court procedures for the purpose of determining the claim if settlement is not achieved (and for some other purposes), 
and Sect.II of CPR Pt 36 (RTA Protocol Offers to Settle) and Sect.VI of Pt 45 (Fixed Costs) provide the legal framework, 
not only for the Stage 3 procedure but also for the pre-action negotiating processes, in effect supplementing Practice 
Direction 8B and the RTA Protocol. 

In English civil procedure, the idea that in certain personal injury cases the trial of the issues of liability on the one 
hand and the assessment of damages on the other should be separated both procedurally and at the actual trial stage 
was not readily accepted until fairly modern times. The idea was given a push in the Report of the Commission on 
Personal Injuries Litigation (Cmnd 3691, 1968) where the arguments for and against were comprehensively canvassed. 
(In that Report it was said that although in principle there was no reason why split trials should not be ordered in low 
value claims, it was unlikely that occasions justifying it would be very frequent.) After the introduction of the CPR the 
incidence of spit trial orders appears to have risen sharply. It is estimated that nowadays there are about 500,000 road 
traffic accidents per year which fall within the scope of the RTA Protocol, and that defendants admit liability in about 
390,000 cases per year. It is further estimated that legal proceedings are commenced in about 185,000 cases and 
that of these about 5,000 go to trial on quantum only. The new scheme appears to be based on the assumption that 
its processes, by concentrating the minds of all involved on the issue of liability at an early stage and then requiring 
them to comply with a strict routine for negotiating, will have the effect of reducing the number of cases in which legal 
proceedings are started, either because there is a real issue as to liability or as to quantum, or both.
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