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In Brief
Cases

 ■ ASTELLAS PHARMA LTD v STOP HUNTINGDON ANIMAL CRUELTY [2011] EWCA Civ 742, June 
29, 2011, CA, unrep. (Ward, Moore‑Bick & Rimer L.JJ.)

Order against representative parties – enforcement against persons represented

CPR. r.19.6, Protection from Harassment Act 1997 ss.1, 3 & 3A. Chemical industry companies (C) bringing proceedings 
for injunctive relief against unincorporated associations (formed for purpose of opposing the use of live animals in 
research) and represented by nominated representatives under r.19.6. C granted interim injunctions and, after obtaining 
summary judgment, C applying for final order in terms that made the restraining injunction (1) not only binding, but 
also enforceable without further reference to the court, and (2) so enforceable (a) not only against D (“defendants”) 
but (b) also against persons unknown (“protestors”) represented in the claim but not parties thereto. C submitting that 
an order in these terms (1) would be appropriate because, by s.3(6) of the 1997 Act, a person bound by the injunction 
would commit a criminal offence if he did anything prohibited by it without reasonable excuse, and (2) would dispel 
any doubts as to the arrest powers of the police if protestors acted in breach of the injunction. Judge, in exercise of his 
powers under r.19.6(4)(a), granting injunction binding the defendants and the protestors, but declining to add the terms 
sought by C as to enforcement. Held, dismissing C’s appeal, (1) r.19.6(4)(a) states that, unless the court orders otherwise, 
any judgment or order given in a claim to which a party is acting as a representative under r.19.6 is binding on all persons 
represented in the claim but may only be enforced against a person “who is not a party to the claim” with the permission 
of the court, (2) the judge had to balance the potential injustice to unidentified protestors of giving permission to enforce 
the orders against them, possibly by criminal process, without considering their individual circumstances, (3) the judge 
was entitled to conclude that it was not appropriate or in the interests of justice to give permission for the order to be 
enforced against persons who were unidentified at the time and who might not have become aware of its terms when 
they committed acts which would amount to a breach of it, (4) the judge assumed that a “protestor” might fall within 
s.3(6) if the court had given permission under r.19.6(4)(b) for the order to be enforced against him, (5) in the instant 
appeal, there was no need to express a concluded view on that point. Observations on circumstances in which “persons 
unknown” may be made parties to proceedings and on whether an application to join the “protestors” as parties would 
succeed (para.33 et seq per Ward L.J.). SmithKline Beecham v Avery [2007] EWHC 948 (QB), April 27, 2007, unrep., 
ref’d to. (See Civil Procedure 2011 Vol.1 paras 19.6.4 & 25.1.9.)

 ■ BLUE SKY ONE LTD v MAHAN AIR [2011] EWCA Civ 544, May 11, 2011, CA, unrep. (Stanley 
Burnton & Gross L.JJ.)

Appeals – imposing conditions on permission – security for costs

CPR rr.25.15 & 52.9, Human Rights Act 1998 Sch.1 Pt I art.6. In appeals brought by parties (D) in related commercial 
actions, in which the judge made substantial financial orders against them, which orders, together with some other 
orders (including orders for re-delivery of property), D had not complied with, respondents (C) applying (1) under 
r.52.9(1)(c) for orders to the effect that, as a condition upon which their appeals may be brought, D should make 
substantial payments into court, and (2) under r.25.15 for orders requiring D to give security for their costs of the 
appeal. In the course of the proceedings in the trial court, D found guilty of contempt of court for non-compliance 
with court orders and debarred from pursuing a counterclaim until contempt purged. Held, granting applications 
and rejecting submission that they were an abuse of process, (1) the powers to make the orders sought should not be 
used to stifle a meritorious appeal, (2) where applications for such orders are resisted on that ground the appellants 
must put before the appeal court full and frank evidence as to their means, (3) the requirement of such evidence is 
not incompatible with the appellants’ art.6 rights, (4) in determining the amount in which security for costs should 
be ordered the court may take in account costs incurred by the respondent applicants before the date of their 
application. (See Civil Procedure 2011 Vol.1 paras 25.15.2 & 52.9.4, and Vol.2 para.3D-76.)

 ■ HARRISON v GENERAL MEDICAL COUNCIL June 8, 2011, unrep. (Blake J.)
Notice of appeal – statutory time limit for filing – application to extend

CPR rr.3.1(2)(a), 52.1(4) & 52.4 & 52.6, Practice Direction 52 (Appeals) para.22.3, Medical Act 1983 s.40. GMC Fitness 
to Practise Panel directing that doctor’s (C) name should be erased from the medical register. C filing notice of appeal, 
appealing to the High Court against this decision under s.40. Notice filed outside the 28-day time limit stipulated by that 
section. Held, dismissing C’s application to extend time, where a statutory provision (such as s.40) fixes a time limit for the 
making of an appeal, the appeal court has no power to extend it (under r.3.1(2)(a) or any other CPR rule), unless the statute 
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itself so provides. Mucelli v Government of Albania, [2009] UKHL 2, [2009] 1 W.L.R. 276, HL, Mitchell v The Nursing 
and Midwifery Council [2009] EWHC 1045 (Admin), May 6, 2009, unrep., ref’d to. See further “In Detail” section of this 
issue of CP News. (See Civil Procedure 2011 Vol.1 paras 3.1.2, 52.4.1, 52.4.1, 52.6.2 & 52PD.116.)

 ■ LAVELLE v NOBLE [2011] EWCA Civ 441, April 18, 2011, CA, unrep. (Pill, Hooper & Munby L.JJ.)
Evidence – admissible documentary hearsay – power of court to exclude – late application

CPR r.32.1, Civil Evidence Act 1995 s.1. Man (X), involved with other men in fight in a public house, dying from injuries 
sustained therein. Subsequently, one of the other men (D) tried and acquitted of X’s murder and, at coroner’s inquest, 
verdict of unlawful killing entered. Through their litigation friend, X’s children (C) bringing civil proceedings for causing 
X’s death against D and others whom C alleged participated in the incident. At beginning of trial, C applying to judge 
for permission to rely on as evidence a document purporting to summarise results of DNA tests, apparently undertaken 
by an expert (unidentified) and adduced as evidence at D’s criminal trial. Judge rejecting this application (principally on 
ground that it ought to have been made well before trial) and after making other rulings, dismissing C’s claim. On appeal, 
C submitting (for the first time) that the document C sought to adduce was documentary hearsay which was admissible 
in evidence by virtue of s.1. Held, dismissing the appeal, (1) the failure of C’s legal team to take the necessary procedural 
steps prior to trial to enable them to rely on the DNA evidence was shocking, (2) in the circumstances, had the judge 
treated that evidence as admissible documentary hearsay he would have been entitled to exclude it in exercise of his 
discretion under r.32.1(2). Polanski v Condé Nast Publications Ltd [2005] UKHL 10, [2005] 1 W.L.R. 637, HL, ref’d to. 
(See Civil Procedure 2011 Vol.1 paras 32.1.4 & 32.2.5, and Vol.2 para.9B-1072.)

 ■ MARCUS v MEDWAY PRIMARY CARE TRUST [2011] EWCA Civ 750, June 29, 2011, CA, unrep. (Sir 
Anthony May PQB, Jackson & Tomlinson L.JJ.)

Costs – successful party in clinical negligence claim

CPR r.44.3. Claimant (C) bringing clinical negligence claim against employers of a doctor (D1) and another doctor 
(D2). Quantum of claim valued at £525,000. D2 admitting breach of duty in his defence, but D1 not making similar 
admission until just before trial of liability. At trial, C failing on causation, but awarded damages of £2,000 for pain and 
suffering over a limited period related to the admitted breaches of duty. Defendants appealing against judge’s order 
requiring them to pay 50 per cent of C’s costs ([2010] EWHC 2061 (QB)). Held, allowing D’s appeal and substituting 
an order giving D1 and D2 75 per cent of their costs (Jackson L.J. diss.) (1) D1 and D2 were the successful parties 
and the judge was wrong in principle in concluding that they were not, (2) the starting point should be an order for 
costs in their favour, (3) in the circumstances, (a) there should be reductions to take into account (i) the fact that C 
succeeded to a very small extent, and (ii) the behaviour of D1, and (2) it was relevant to take into account that D1 
and D2 might have made an offer of £3,000 plus costs in a Calderbank letter. Oksuzoglu v Kay [1998] 2 All E.R. 361, 
CA, Widlake v BAA Ltd [2009] EWCA Civ 1256, November 23, 2009, C.A., unrep., ref’d to. See further “In Detail” 
section of this issue of CP News. (See Civil Procedure 2011 Vol.1 paras 44.3.1, 44.3.11, 44.3.13 & 44.3.13.2.)

 ■ PRITCHARD v TEITELBAUM [2011] EWHC 1063 (Ch), April 20, 2011, unrep. (Morgan J.)
Issue of writ of possession – whether in “claim against trespassers” – whether court’s permission required 
for issue

CPR Sch.1 RSC Ord.45, r.3, Ord.113, r.7. Secure tenant (C), having previously exercised right-to-buy premises from 
local authority, on same date granting company (D) a 20-year lease on the premises and contracting to sell the freehold 
to D with completion date three years hence. D giving C a short time within which to vacate the property. Upon C 
not doing so, and indicating a wish to resile from these transactions, on June 29, 2006, D commencing Chancery 
proceedings (the 2006 proceedings) against C claiming possession. At trial not attended by C, deputy judge finding 
in favour of D and, on January 31, 2001, order made directing that D should be registered as proprietor in relation 
to the lease and that C should give possession of the premises by March 14, 2011 ([2011] EWHC 113 (Ch)). C not 
vacating premises by that date but, with another person (X) as co-claimant, C commencing the instant proceedings 
against D and others in which it was claimed that X was the owner of the premises under an agreement of June 2004. 
On March 21, 2011, C making application under r.39.3 in the 2006 proceedings to set aside or vary the order of 
January 31, 2011. Before the return date (April 7, 2001) for that application, D obtaining writ of possession (issued 
on March 30, 2011), and executing it on April 1, 2011, and on the return date C making application in the instant 
proceedings, submitting that the execution of the writ was unlawful, and seeking an order permitting re-entry of the 
premises. Held, dismissing this latter application, (1) under RSC Ord.45, r.3(2), subject to exceptions not relevant 
in this case, a writ of possession for enforcing the giving of possession may not be issued without the permission of 
the court, whereas under RSC Ord.113, r.7(1) such a writ may be issued against trespassers without permission and 
without notice, (2) the phrase “a possession claim against trespassers” is defined in r.55.1(b) for the purposes of CPR 
Pt 55, and that phrase in r.7 should be given the same meaning, (3) it followed this that the possession order made 
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in the 2006 proceedings was made in a claim to which r.7 applied, (4) the fact that other relief apart from possession 
was sought by D in the 2006 proceedings did not compel the conclusion that these proceedings did not fall within 
the r.55.1(b) definition, (5) accordingly, even though D did not seek the permission of the court for the issue of the 
writ of possession, it was properly issued. (See Civil Procedure 2011, Vol.1 paras sc45.3.5, sc45.3.7 & sc113.7.)

 ■ SINGH v HABIB [2011] EWCA Civ 599, April 12, 2011, CA, unrep. (Sir Anthony May PQB, Sullivan 
& Gross L.JJ.)

Application for re-trial – additional evidence relevant to issue whether claim fraudulent

CPR r.52.11(2). On May 1, 2008, police attending scene of traffic accident in which driver of hired vehicle (D1) had 
been involved and arresting D1. Subsequently, three individuals (C) bringing claims for damages in a county court 
against D1 alleging that, earlier on that day, they had been D1’s passengers in a hired vehicle when it had collided 
with another stationary vehicle causing them minor personal injuries. D1 not cooperating with the insurers (D2) who 
defended the claim. D1 not participating at trial and no evidence from the driver of the other vehicle offered, it being 
C’s case that D1 had not stopped after the collision and the identity of the other vehicle and its driver were unknown. 
At trial, district judge finding in favour of C and awarding them damages of £1,750 or £1,500 respectively each. On 
appeal to the circuit judge, D2 applying under r.52.11(2)(b) for permission to adduce as additional evidence the 
evidence of an inquiry agent (X) who, after the trial, had interviewed D1 and which evidence, together with other 
evidence now gathered, including evidence revealing a possible relationship between D1 and a claims company 
used by C, supported D2’s case that the accident had in fact never occurred. Circuit judge refusing application. Held, 
allowing D2’s appeal and ordering a re-trial, (1) the evidence of X was not available at the time of trial and it would be 
a counsel of perfection to suppose that a defence solicitor engaged in a modest claim of this type, and being aware of 
the need to be proportionate as to costs, would with reasonable diligence have come upon the evidence capable of 
bearing the inference that D1 had a relationship with the claims company, (2) the evidence of X was credible, (3) the 
additional evidence was relevant to a number of material facts in the case from which the trial judge drew inferences 
and was therefore evidence which would probably have an important influence on the result of the case, (4) the 
conditions laid down in the pre-CPR authorities as to the admission on appeal of additional evidence are not to be 
taken as a straitjacket, (5) the appeal court will be particularly acute to consider questions of admitting additional 
evidence when the public interest in the prevention of fraudulent road traffic claims comes before it, and, in the 
instant case, the additional evidence should be admitted in that interest. Ladd v Marshall [1954] 1 W.L.R. 1489, CA, 
Hertfordshire Investments Ltd v Bubb [2000] 1 W.L.R. 2318, CA, Hamilton v Al Fayed [2001] E.M.L.R. 15, CA, ref’d 
to. See further “In Detail” section of this issue of CP News. (See Civil Procedure 2011 Vol.1 para.52.11.2.)

 ■ ZURICH INSURANCE CO PLC v HAYWARD [2011] EWCA Civ 641, May 27, 2011, CA, unrep. 
(Maurice Kay, Smith & Moore‑Bick L.JJ.)

Personal injuries claim compromised – defendant’s insurers bringing action against claimant for deceit – 
whether consent order creating estoppel – whether action an abuse of process

CPR rr.3.4 & 40.6. Individual (D) bringing claim against a company for personal injuries incurred in the course of 
his employment. D alleging that he was suffering continuing physical and mental disabilities and making claim for 
damages, including claim for loss earnings made on the basis that he would remain unfit for work. Company, through 
their insurers (C), (1) in their defence alleging that D’s injuries were exaggerated, and (2) applying successfully for 
permission to adduce video surveillance evidence at trial. After liability had been compromised (on the basis of 
a 20 per cent reduction for D’s contributory negligence), and after a joint report by the parties’ medical experts 
had been prepared, D accepting company’s offer of settlement. Settlement agreement embodied in the form of a 
Tomlin order, but schedule thereto disclosed to the judge, with result that the terms of the agreement formed part 
of the judgment order. Subsequently, D’s neighbours volunteering to C information which, if accepted as evidence, 
could demonstrate that, over a year before settlement, D had made a complete recovery from his physical injuries. 
C commencing action against D alleging that the settlement of his claim had been obtained by deceit and false 
representations whereby they had suffered loss and damage. District judge dismissing D’s application to strike out the 
action (made on the ground that it was an abuse of process), but circuit judge allowing D’s appeal, holding that the 
judgment order, made by consent, compromised the issue of whether D had fraudulently exaggerated his disabilities 
and created an estoppel by res judicata in relation to that issue. Single lord justice granting C permission to appeal. 
Held, allowing appeal, (1) a consent order is capable of creating an estoppel such as will bar a party from bringing 
a second action, but it will not always have that effect, (2) in the instant case, the judgment order in the proceedings 
brought by D did not have that effect because (a) the court had not been called upon to determine whether D’s claim 
was well-founded and did not adjudicate upon it (per Moore-Bick L.J.), and/or (b) before an estoppel can arise, there 
must be congruence between the allegation of fraud which was determined or compromised in the first action and 
the allegation of fraud made in the second action (per Smith L.J.), (3) in the circumstances, it was not an abuse of 
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process for C, having approved a settlement of proceedings against their insured in which the nature and extent of 
D’s injury were put in issue, to pursue a claim against D for fraud. Kinch v Walcott [1929] A.C. 482, PC, Johnson v 
Gore Wood & Co [2002] 2 A.C. 1, HL, Noble v Owens [2010] EWCA Civ 224, [2010] 1 W.L.R. 2491, CA, ref’d to. (See 
Civil Procedure 2011 Vol.1 paras 3.4.3.2 & 40.6.2.)

 ■ TEMPLE ISLAND COLLECTION LTD v NEW ENGLISH TEAS LTD [2011] EWPCC 019, June 22, 
2011, unrep. (Judge Birss Q.C.)

Amendment of statement of case – modified Patents County Court procedure

CPR rr.1.4(2)(h), 17.3 & 63.23, Practice Direction 63 para.29.2. Owners (C) of copyright in a photograph bringing 
claim in the High Court against producers (D) of product alleging that their right had been infringed by D’s use of the 
photograph on their product’s packaging. Claim transferred to the Patents County Court under r.63.8 and therefore 
becoming subject to the modified, streamlined procedure in Sect V of Pt 63 and to the fixed costs regime in Sect VII 
of Pt 45. At a case management conference, C applying under r.17.3 to amend their statement of case by adding an 
allegation of infringement by D of a second (and similar) photograph in which they also claimed copyright. Held, 
dismissing application, (1) in the PCC the general approach to the exercise of the discretion to allow amendments of 
statements of case is no different from the approach taken in the High Court, (2) when making an order at a CMC in 
relation to the matters referred to in para.29.1 of PD 63, the PCC is to apply the cost-benefit test stated in para.29.2(2), 
(3) in a proper case the PCC can and should take that test into account also when determining an application to 
amend a statement of case (see r.1.4(2)(h)), (4) further the cost-cap scheme applicable to cases proceeding under 
the modified procedure is also a factor to be taken into account, (5) every application to amend statements of 
case involves a balance between allowing the amendment and a consideration of the prejudice the amendment 
may cause, (6) when considering an application to amend a statement of case in a regime with capped costs, that 
balancing exercise will include an assessment of whether the likely benefit of allowing the amendment appears 
likely to justify the cost of dealing with it, (7) in this case, allowing the amendment would transform a very simple 
case which could be decided on an objective comparison and at reasonable cost to both parties, into something 
substantially more involved and more complex. Cobbold v Greenwich London Borough Council August 9, 1999, CA, 
unrep., ref’d to. (See Civil Procedure 2011 Vol.1 paras 1.4.10 & 17.3.5, and Vol.2 paras 2F-17.16.2, 2F-46 & 2F-134.)

Statutory Instruments
 ■ CIVIL COURTS (AMENDMENT) ORDER 2011 (SI 2011/1465)

County Courts Act 1984 s.2(1). Civil Courts Order 1983. Amends Sch.1 & 3 of 1983 Order, principally for purpose of 
omitting references to many county courts now discontinued, and makes consequential adjustments to Sch.4. Also makes 
transitional arrangements for certain surviving courts to have jurisdiction in proceedings begun at discontinued courts. In 
force July 4 & 18, and August 1 & 8, 2011. (See Civil Procedure 2011 Vol.2 para.AP-5+, AP-7 (p.3007) & AP-9 (p.3012).)

 ■ LEGAL SERVICES ACT 2007 (APPROVED REGULATORS) ORDER 2011 (SI 2011/1118)
Legal Services Act 2007 s.18 & Sch. 4 para.16. Designates the Institute of Legal Executives as an approved regulator 
in relation to the conduct of litigation. In force May 1, 2011. (See Civil Procedure 2011 Vol.1 paras 2.3.12 & 6.2.5, 
and Vol.2 paras 9B-368, 9B-595 & 13-3.)

 ■ LONDON INSOLVENCY DISTRICT (CENTRAL LONDON COUNTY COURT) ORDER 2011  
(SI 2011/761)

Insolvency Act 1986 s.373. Amends Civil Courts Order 1983 art.8 and Sch.3, and Civil Courts (Amendment No.3) Order 
1992 art.3. Re-defines areas that fall within the London Insolvency District (LID). Confers jurisdiction on the Central 
London County Court (CLCC) for purpose of individual insolvency proceedings that are allocated to the LID and designates 
areas which fall within the insolvency district of the CLCC as being the districts of the county courts falling within the LID. 
Provides that proceedings being dealt with in the High Court, that would have been allocated to the CLCC if this Order 
had been in force when proceedings were commenced may be transferred to the CLCC or continued in the High Court. 
In force April 6, 2011. (The Lord Chancellor has directed under the County Courts Act 1984 s. 3 that the CLCC may sit at 
the RCJ for the purpose of exercising jurisdiction in relation to proceedings under the Insolvency Act 1986 Pts. 7A to 11 
that are now allocated to the LID.) (See Civil Procedure 2011 Vol.1 para.2.7.1, and Vol. 2 paras 3E-25, 9A-490+ & AP-9.)

 ■ PATENTS COURT (FINANCIAL LIMITS) ORDER 2011(SI 2011/1402)
CPR Pt.63, Sect. IV. Copyright, Designs and Patents Act 1988 s.288(1). Sets out the financial limits in relation to proceedings 
within the special jurisdiction of a patents county court where a claim is made for damages or an account of profits. Provides 
that, subject to transitional provisions, the amount or value of a claim shall not exceed £500,000 (disregarding interest, other 
than interest payable under an agreement, or costs). In force June 14, 2011. (See Civil Procedure 2011 Vol.2 para.2F-17.10.1.)
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In Detail
EXTENDING TIME FOR FILING NOTICE OF APPEAL

In CPR Pt 52 (Appeals) it is stated in r.52.4(2)(b) that, where an appellant wishes to appeal against the decision of a 
lower court, the general rule is that he must file an appellant’s notice at the appeal court “within 21 days after the 
date of the decision of the lower court”. The lower court may direct a different period (r.52.4(2)(a)). Rule 3.1(2)(a) 
states that a court may vary a time for compliance with any rule (and this would include compliance with r.52.4(2)), 
but r.52.6 states that an application to vary the time limit for filing an appeal notice must be made to the appeal court 
(see also Practice Direction 52 para.5.2 (Extension of time for filing appellant’s notice)).

Rule 52.1(4) states that Pt 52 is subject to any rule, enactment or practice direction which sets out “special provisions” 
with regard to any particular category of appeal. That provision should alert those contemplating the exercise of a 
right of appeal given by a statute to the possibility that rules in Pt 52 that would otherwise apply may, for the purposes 
of the appeal, be disapplied or modified, including any provisions dealing with the filing of notices of appeal.

Such “special provisions” are found in some of the many enactments granting rights of appeal and referred to in the 
table in Section III of Practice Direction 52 following para.20.3 thereof (see White Book Vol.1 para.52PD.96 et seq). 
(It should be noted that the table is not exhaustive.) For each enactment listed, the relevant special provisions are spelt 
out in paragraphs in Section III following the table.

Section 40 of the Medical Act 1983 is among the enactments included in the table. Under powers set out in Pt V of 
the 1983 Act, a Fitness to Practise Panel may direct that a doctor’s name should be erased from the register. In that 
event, the doctor must be served forthwith with notice of the direction and of his right to appeal against it under 
section 40 to the High Court (s.35E). Sub-section (4) of that section states that the doctor “may, before the end of 
the period of 28 days beginning with the date on which notification of the decision was served, appeal against the 
decision”. The special provisions relevant to appeals under s.40 (and to some other enactments to a similar effect) 
are contained in para.22.3 of PD 52 (Appeals against decisions affecting the registration of architects and health care 
professionals). Paragraph 22.3(3) reflects s.40(4), stating that the appellant must file the appellant’s notice “within 28 
days after the decision that the appellant wishes to appeal”.

In Harrison v General Medical Council, June 8, 2011, unrep., the facts were that a doctor (C) wished to exercise his 
right of appeal to the High Court under s.40 against a decision of a Fitness to Practise Panel of which he had received 
notice on March 5, 2010. C lodged his notice of appeal on April 29, 2010, outside the 28-day limit fixed by section 
40. (C’s attempt to lodge the notice in time was invalid because he failed to attach the requisite fee or fee exemption.) 
C applied for an order extending the time for lodging his notice of appeal. Blake J. dismissed the application.

The judge held that he was bound by the decision of the House of Lords in Mucelli v Government of Albania, [2009] 
UKHL 2, [2009] 1 W.L.R. 276, H.L.

In the Mucelli case, the statutory provision in question was section 26(4) of the Extradition Act 2003. That section 
(which is re-stated in para. 22.6A of PD 52) states that the appellant’s notice (for an appeal to a Divisional Court) must 
be filed and served within seven days, starting with the day on which the order was made. The House of Lords held 
that, where a statutory provision (such as s.26(4)) fixes a time limit for the making of an appeal, the appeal court has 
no power to extend it (under r 3.1(2)(a) or any other CPR rule), unless the statute itself so provides.

In the leading speech in that case, Lord Neuberger said that this conclusion, apart from being correct as a matter of 
principle, followed from the fact that the power of a court to extend time referred to in 3.1(2)(a) was a power to extend 
time for complying, not with any statutory requirement, but with any rule, practice direction or court order (para.74), 
and from the fact that r.52.1(4) makes it clear that the provisions of Pt 52 are subject to any enactment or practice 
direction which sets out “special provisions” (para 78). (It may be noted that Lord Rodger, whilst agreeing with Lord 
Neuberger on this point, expressed the opinion that, strictly speaking, it did not arise in the appeal (para.25).)

In the Harrison case, Blake J. noted that the decision in the Mucelli case had been applied in Mitchell v The Nursing 
and Midwifery Council, [2009] EWHC 1045 (Admin), May 6, 2009, unrep. In that case an appeal was made to the 
High Court by a nurse, who having been struck off the nursing register by a decision of the relevant professional 
disciplinary body in accordance with the procedure set out in the Nursing and Midwifery Order 2001, attempted to 
exercise the right of appeal to the High Court given by art. 38(1) of that Order, but failed to comply with the 28-day 
time limit for bringing such appeals imposed by art. 29(10) of the Order (a provision also reflected in para.22.3(3) of 
Practice Direction 52).
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Insofar as it provides that Pt 52 is subject to “any enactment” which sets out special provisions with regard to any 
particular category of appeal, r.52.1(4) may state a principle, but perhaps not an obvious one. As explained above, 
many statutes grant rights of appeal. It is important for practitioners to note that, in doing so, such statutes (a) may 
make express provision as to procedural matters, including, for example, requirements as to the giving of notice to 
non-parties, as to the service of documents, as well as to time limits for filing notices of appeal, and (b) in doing so 
may make provisions that vary from those contained in the CPR (in particular in Pt 52) and which would otherwise 
(but for the statute) apply. As the cases referred to above show, a party proposing to exercise a particular statutory 
right of appeal should take care to consult, not only Section III and other relevant CPR provisions, but the statute 
itself.

Under the former RSC, rules governing the procedure to be followed “in every appeal which by or under any 
enactment lies to the High Court from any court, tribunal or person” were set out in Ord.55. Rule 4(2) stipulated 
that notice of appeal had to be entered within 28 days. Rule 1(4) of the Order stated that the provisions of Ord.55, 
including r.4(2), “shall … have effect subject to any provision made… by any other provision of these rules by or 
under any enactment”. There lies the provenance of CPR r.52.1(4). However, it would seem that, whilst RSC Ord.55 
remained in force, it was assumed that r.1(4) did not have the effect of restricting the High Court’s power, under 
what is now CPR r.3.1(2)(a) (and was then RSC Ord.3. r.5), to extend a statutory period for bringing an appeal. (See 
authorities cited in The Supreme Court Practice 1999 Vol.1 para.55/4/2.)

FRESH EVIDENCE OF FRAUDULENT ROAD TRAFFIC ACCIDENT CLAIM
Para (2)(b) of CPR r.52.11 states that, unless it orders otherwise, the appeal court will not receive evidence which 
was not before the lower court. Not unexpectedly, over the years, through decided cases, the Court of Appeal has 
sought to provide a framework within which appeal courts should approach applications to receive what is called 
“additional” or “fresh” evidence.

In any appeal, the question whether additional evidence should be received cannot be the first and only question 
arising and it cannot be considered in isolation. Surely much should depend, for example, on whether the appeal is 
a re-hearing or is limited to a review, on whether the appeal court is being asked to draw inferences of fact different 
to those drawn in the court below, and what powers it is being asked to exercise in disposing of the appeal. Several 
policy considerations underlie the rule. Their application in a given case may point to different conclusions as to how 
the appeal court should exercise the discretion.

An appeal court is bound to sit up and take notice when an appellant contends that the judgment against him in the 
court below was obtained by fraud. It is one thing for one party to deceive another. It is another for a party to deceive 
the court. It may be the case that all of the evidence relevant to the alleged fraud was before the trial judge, and on the 
appeal the appellant’s submission is that the judge drew the wrong inferences. Or it may be that the appellant now 
claims to have some additional evidence on the issue, and he submits that it is strongly arguable that the trial judge 
would have drawn different inferences had that evidence been deployed and tested before him. A less likely scenario 
is that the appellant contends that, up until the end of the trial, he had no inkling of any fraud on his opponent’s 
part, but evidence has come to light since which, to his shock and surprise, shows that the judgment against him 
was fraudulently obtained, in whole or in part. Whatever the circumstances in these respects, at one extreme, the 
fraud alleged may be simple, involving very little in the way of evidence, and at the other, extremely complicated, 
involving a mass of written and oral evidence suggesting a web of intrigue of great complexity. Further, although 
generally the alleged fraud will be one affecting only the interest of the parties concerned in the action, cases can 
arise where there is a strong public interest in preventing frauds of the type alleged (going beyond the public interest 
in courts not being deceived).

In recent times, there has been much concern about fraudulent claims for very minor personal injuries suffered in 
road traffic accidents involving, not only claimants who were apparently prepared to perjure themselves as to the 
occurrence of the accident, as to its circumstances, and as to the nature and extent of their injuries, but also others, 
including possibly the insured defendants, motor vehicle repairers, claims managers, insurance agents, doctors and 
lawyers, who in one way or another were prepared to assist, wittingly or unwittingly, in the perpetration of a fraud 
on the indemnifying insurers. One such case was Noble v Owens, [2010] EWCA Civ 224, March 10, 2010, CA, 
unrep., where the fraud went to the quantum of damages, and where the Court of Appeal adopted a novel approach 
in responding to the defendant’s allegation that the claimant had fraudulently misled the trial judge as to the gravity 
of his injuries (see “In Detail” section in Issue 4/2010 of CP News, April 6, 2010).

Another was the recent case of Singh v Habib, [2011] EWCA Civ 599, April 12, 2011, C.A., unrep. (summarised in the 
“In Brief” section of this issue of CP News). A particularly interesting feature of the decision of the Court of Appeal in 
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this case was the way the Court handled, what could be called, the “reasonable diligence” test. The Court of Appeal has 
been consistent in stating (amongst other things), in Ladd v Marshall [1954] 1 W.L.R. 1489, CA, and in many other cases 
decided before and since, that the applicant for permission to adduce additional evidence must show that the evidence 
could not have been obtained with reasonable diligence for use at the trial. The policy considerations underlying this 
are clear. Parties should be discouraged from thinking that they may sit on evidence at trial and surprise their opponents 
with it on appeal, and from thinking that, if they are less than conscientious in preparing their evidence for trial, in 
testing their opponent’s case and in bringing forward their full case at that stage, the appeal court will bail them out.

In the Singh case the Court said that, in determining whether solicitors, in modest road traffic personal injuries claims, 
had shown reasonable diligence in obtaining evidence, the appeal court should take into account the requirement 
that solicitors are expected to conduct such cases in a proportionate manner, mindful of the need to control costs. 
The Court said it would be “a counsel of perfection” to suppose that the solicitors for the insurers (impeded by an 
uncooperative defendant) should have gone in search of the evidence material to the alleged fraud gathered by 
inquiry agents acting on their post-trial instructions (following the defendant’s decision to cooperate with his insurers).

UNSUCCESSFUL PARTY ORDERED TO PAY COSTS
CPR r.44.3(2) states that, if the court decides to make an order about costs, the general rule is that the unsuccessful 
party will be ordered to pay the costs of the successful party. It is thus necessary for the court to determine which 
party is the successful party.

In the recent case of Marcus v Medway Primary Care Trust, [2011] EWCA Civ 750, June 29, 2011, CA, unrep., the facts 
were that a man (C) had the mis-fortune, having contracted a very unusual condition, to have to undergo an operation 
for amputation of his left leg below the knee. As the account of this case given in the “In Brief” section of this issue of 
CP News notes, C brought a clinical negligence claim and at trial succeeded only to a limited extent. Put shortly, on 
a claim with an agreed value of £525,000, he recovered only £2,000. The question which arose was whether, in the 
circumstances he was the successful party for the purposes of r.44.3(2). The trial judge found that he was successful, but 
in the Court of Appeal, over the dissent of Jackson L.J., Sir Anthony May PQB and Tomlinson L.J. held that he was not.

For the majority, this case was indistinguishable from the decision of the Court of Appeal in Oksuzoglu v Kay 
[1998] 2 All E.R. 361, CA, a case examined by the trial judge but which he considered not binding on him, largely 
because it is a pre-CPR authority. Sir Anthony May, whilst agreeing that the judge was not strictly bound by such 
authority, explained that the provisions of the CPR as to the award of costs, although different in some detail, are not 
fundamentally different from the practice under the RSC in the years shortly before the CPR were brought into force.

Tomlinson L.J. commended a dictum of Sir Thomas Bingham M.R. in Roache v Newsgroup Newspapers Ltd, [1998] 
E.M.L.R. 161, CA, as a good guide in the “elusive process” of identifying the successful party for costs order purposes. 
In that case the Master of the Rolls said:

“The judge must look closely at the facts of the particular case before him and ask: who, as a matter of substance and 
reality has won? Has the plaintiff won anything of value which he could not have won without fighting the action 
through to a finish? Has the defendant denied the plaintiff the prize which the plaintiff fought the action to win?”

In his dissenting judgment, Jackson L.J. said that this was a case in which there always was, on the pleadings, a “fall back 
claim” for pain and suffering consequent on the late diagnosis of C’s condition, and that it was always likely that, if C 
succeeded on liability but failed to establish that the defendants’ breach of duty caused the loss of his leg, he would still 
recover a modest amount of general damages on that case. In his lordship’s opinion, in a personal injury claim where 
(a) the claimant has pursued his claim in a reasonable manner, (b) the claimant recovers damages (other than nominal 
damages), and (c) there is no or no sufficient Pt 36 offer, the starting point should be that the claimant recovers his costs. 
If the claimant has lost on major issues which generated significant costs, then the court should exercise its discretion 
under r.44.3 to reduce the costs recovery. His lordship rejected the defendants’ submission that it would not have been 
practicable for them to have made a small Pt 36 offer because of the drastic costs consequences that could follow if 
such an offer had been accepted. Sir Anthony May and Tomlinson L.J. were sympathetic to that submission, and that 
difference goes a long way towards explaining the different conclusions reached by the judges in this case.
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