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In Brief
Cases
 ■ BANK OF SCOTLAND PLC v HUSSAIN [2012] EWCA Civ 264, March 8, 2012, CA, unrep. 

(Mummery, Toulson & Kitchin L.JJ.)
Permission to appeal – setting aside – death of party

CPR rr.21.1, 19.8 & 52.9. Individual (D) purchasing residential property from another (Q) and charging it to bank 
(C). Q, by her son as her litigation friend (X), bringing claim against D alleging that the sale was at an undervalue 
and had been procured by undue influence. C bringing possession proceedings against D and Q. C’s action 
transferred to Chancery Division and stayed pending trial of Q’s claim against D to which C added as a party. Q 
succeeding in claim, with result that property transferred back to her, subject to the charge. At trial of C’s claim 
in September 2010, to which Q had been added as a party and for whom X (Q’s receiver and deputy since 2007) 
acted as her litigation friend, judge finding that the charge was binding on Q and making order for possession. 
Single lord justice granting Q permission to appeal and staying execution. Shortly before hearing of appeal, C 
learning fortuitously that Q had died on January 1, 2010, a fact that had been concealed from the court below 
and the Court of Appeal. C applying to set aside the order granting permission to appeal under r.52.9(1)(b) and 
to dismiss the appeal, alternatively for a variety of orders setting stringent conditions for the continuation of the 
appeal. X applying for an adjournment of C’s applications and of the appeal hearing. Held, granting C’s application 
to dismiss the appeal, (1) upon Q’s death there ceased to be a “protected party” within r.21.1 and X ceased to 
be Q’s litigation friend, (2) neither at the trial, nor when he obtained permission to appeal, did X have any legal 
standing to conduct litigation on behalf of Q’s estate, (3) the grant of letters of administration to Q’s estate obtained 
by X on January 31, 2012, did not retrospectively give him a capacity that he did not have to issue an appeal notice 
and apply for permission to appeal, (4) in the circumstances, there was a “compelling reason” within r.52.9(2) for 
setting aside the order granting permission to appeal. Court noting that r.19.8 makes provision for the continuation 
of proceedings where a party has died and that no application had been made for an appropriate order under that 
rule in these proceedings. Millburn-Snell v Evans [2011] EWCA Civ 577, [2012] 1 W.L.R. 41, CA, unrep., ref’d to. 
(See Civil Procedure 2012 Vol.1 paras 19.8.1, 21.0.4 & 52.9.3.)

 ■ DOCKERILL v TULLETT [2012] EWCA Civ 184, February 24, 2012, CA, unrep. (Arden, Carnwath & 
Patten L.JJ.)

Approval of compromise on behalf of child – agreed damages less than £1,000 – costs

CPR rr.8.9(c), 21.10(2), 26.6, 27.14, 44.5, 45.7, 45.9, 45.10 & 48.5, Practice Direction 21 para.5. In two of three 
conjoined appeals (Dockerill v Tullett and Macefield v Bakos), litigation friend conducting proceedings on behalf of 
minor (C) bringing claim for personal injury suffered in road traffic accident. For purpose of obtaining approval of the 
court of a compromise (under which damages for personal injury agreed less than £1,000), claim made under r.21.10 
using the Pt 8 procedure and allocated to the multi-track. District judge ordering payment of predictive costs under 
Pt 45 Sect II. On appeal, circuit judge holding that, for the purpose of determining the costs payable by defendant 
(D) to C, the claim did not fall within that predictive costs regime but were to be assessed (in default of agreement) 
by detailed assessment on the standard basis in accordance with r.48.5 and subject to r.44.5. Held, dismissing C’s 
appeal, r.45.7(2) states that the predictive costs regime applies where certain mandatory conditions are satisfied, 
including the condition that, if a claim had been issued for the amount of agreed damages, the small claims track 
would not have been the normal track for that claim (r.45.7(2)(d)), (2) in that context “the claim” is not the r.21.10 
claim (necessarily a multi-track claim), but the claim that, but for the compromise, would have been issued for the 
amount of agreed damages, (3) as it could not be said that the small claims track would not have been the normal 
track for C’s claim, the predictive costs regime did not apply, (4) the factors to be taken into account in deciding the 
amount of costs on a detailed assessment in these circumstances include, not merely the amount and reasonableness 
of any particular item claimed by the receiving party, but also whether it was reasonable and proportionate for that 
party to have instructed solicitors to act generally in the r.21.10 proceedings (beyond the production of a report on 
the merits of the settlement), (5) it is open to the paying party to argue that small claims track costs are reasonable. 
O’Beirne v Hudson [2010] EWCA Civ 52, [2010] 1 W.L.R. 1717, CA, ref’d to. In third of conjoined appeals (Tubridy 
v Sawar), Court giving guidance on recoverability as costs of counsel’s fees for attending hearing of infant settlement 
approval claim failing within the predictive costs regime. (See Civil Procedure 2012 Vol.1 paras 21.10.2, 27.14.2.1, 
21PD.5, 45.7.1 & 48.5.1.)



CIVIL PROCEDURE NEWS Issue 4/2012 April 5, 2012

3

 ■ FRED PERRY (HOLDINGS) LTD v BRANDS PLAZA TRADING LTD [2012] EWCA Civ 224, February 
1, 2012, CA, unrep. (Maurice Kay, Jackson & Lewison L.JJ.)

Relief from sanction – appeal

CPR rr.3.9, 12.11, 25.7 & 52.11. Clothing manufacturer (C) bringing intellectual property proceedings against trader 
and his company (D) for damages, injunction and other non-monetary relief. Judge making unless order under which 
(amongst other things) D required to make certain disclosures by particular date. D not complying with order and 
defence struck out accordingly. As judgment for all relief claimed could not be entered administratively, C applying 
under r.12.11 for order for an injunction, for delivery up, for an inquiry as to damages and for an interim payment. 
D cross-applying for relief from sanction. Judge granting application and dismissing cross-application ([2011] EWHC 
1030 (Ch), March 2, 2011, unrep.). Single lord justice granting D permission to appeal. Held, allowing D’s appeal 
against the order for an interim payment (on ground that judge had taken into account material not seen by D) but 
otherwise dismissing the appeal, (1) the power to grant relief against sanctions under r.3.9 is a discretionary power, (2) in 
some cases, some of the particular circumstances listed in r.3.9 will have greater weight than others, and in some cases 
some of them will not apply at all, (3) the discretion is that of the first instance judge and not that of the appellate court, 
(4) an appellate court can only interfere with the discretion of the first instance judge if he has made an error of principle 
or if he is plainly wrong, (5) it is vital that the Court of Appeal should support first instance judges who make robust but 
fair case management decisions. Observations on expected amendments to r.3.9. Woodhouse v Consignia Plc [2002] 
EWCA Civ 275, [2002] 1 W.L.R. 2558, CA, and Review of Civil Litigation Costs: Final Report (December 2009) Pt 6 
Ch. 39 s.6, para.6.5 and s.7 para.7.2, ref’d to. (See Civil Procedure 2012 Vol.1 paras 3.9.1 & 52.11.4.)

 ■ HENRIKSEN v PIRES [2011] EWCA Civ 1720, October 19, 2011, CA, unrep. (Ward, Etherton & 
Pitchford L.JJ.)

Default judgment – conditions for – certificate of service – service of defence form etc

CPR rr.6.17, 7.8 & 13.3. Property owner (C) bringing county court claim against neighbour (D) for an injunction and 
damages. Claim form served on D on August 20, 2009. At a hearing on August 26, 2009 (which D attended on notice 
and at which C filed an affidavit of service) C granted interim injunction. Particulars of claim served on D shortly after the 
14 days after service time limit stipulated by r.7.4(1)(b)). On October 15, 2009, D filing in High Court notice of appeal 
against interim injunction and applying for permission to appeal. On October 27, 2009, C lodging request for judgment in 
default of acknowledgment of service and defence (r.12.3(1)(a)). On November 5, 2009, court entering judgment against 
D for an amount to be decided (r.12.7(1)) and at disposal hearing on January 19, 2010 (at which D was represented), 
district judge awarding C damages of £2,000, continuing injunction to October 19, 2011, and making order for costs. 
On January 27, 2011, following a refusal on paper, High Court judge granting D’s application for permission to appeal on 
grounds amended to include submission that default judgment irregularly obtained. On March 1, 2011, High Court judge 
dismissing D’s appeal against the final judgment and dismissing D’s application to set aside (made on the ground that it had 
been irregularly obtained) the default judgment (r.13.2). On further appeal, D contending that the county court should not 
have entered judgment in default because C failed (1) to file with the court a certificate of service in Form N215 (contrary to 
r.6.17(2)) and (2) to serve with the particulars of claim forms for defence etc (contrary to r.7.8(1)). Held, dismissing appeal, 
(1) the conditions to be satisfied where a claimant requests judgment in default as stipulated by r.12.3 do not include the 
requirement that the claimant should have filed a certificate of service, (2) the requirement to that effect in r.6.17(2) (which 
applies only in respect of the claim form, not of the particulars of claim) is free-standing and independent of r.12.3, (3) it 
follows that a failure to file a certificate of service will not lead to a mandatory order setting aside the default judgment, (4) 
however, a claimant’s failure to comply with r.6.17(2) or with r.7.8(1) are matters for the court to take into account when 
determining whether to set aside a default judgment under r.13.3, (5) in the present case, the affidavit of service filed by 
C, whilst not a certificate of service in Form N215, contained all of the information required, (6) in the circumstances, 
the judge was entitled to conclude that D had not acted promptly (r.13.3(2)). Observations on question whether acts or 
omissions of legal representatives of a party applying for relief under r.13.3 are factors material to the exercise of discretion 
under that rule (cf r. 3.9)). Hart Investments Ltd v Fidler [2006] EWHC 2857 (TCC), 109 Con. L.R. 67, Gulf International 
Bank BSC v Ekttiab Holding Company KSCC November 15, 2010, unrep., Mullock v Price [2009] EWCA Civ 1222, [2010] 
C.P. Rep. 10, CA, ref’d to. (See Civil Procedure 2012 Vol.1 paras 3.9.2, 6.17.4, 7.8.1, 12.3.7 & 13.3.2.)

 ■ JOYCE v WEST BUS COACH SERVICES LTD [2012] EWHC 404 (QB), March 1, 2012, unrep. 
(Kenneth Parker J.)

Claim struck out by operation of unless order – effect of subsequent acceptance of Pt 36 offer – relief 
from sanction

CPR rr.1.1, 3.4(2), 6.26, 36.9 & 36.11, Practice Direction 3A para.1.9. Following collision, claimant car owner (C) 
bringing proceedings against operators of other vehicle (D) for £15,376, being the balance of charges incurred for hire 
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of replacement vehicle for ten weeks. D admitting liability but disputing the sum and, on September 10, 2009, making 
Pt 36 offer. A year later, on September 10, 2010, by letter D inviting court to strike out C’s claim for C’s failure to comply 
with an unless order taking effect on that date, in particular on ground that, by operation of r.6.26, the deemed date of 
service for C’s disclosure statement was September 13, 2010. On September 17, 2010, C purporting to accept D’s Pt 36 
offer. On September 22, 2010, on own motion and without hearing the parties, district judge ordering that claim should 
be stayed pending payment of listing fee and filing of pre-trial check-list. On December 10, 2010, on D’s application, 
district judge setting aside this order and ordering that the claim be struck out pursuant to the unless order. On appeal 
to circuit judge (1) for first time, C disputing that the unless order took effect on September 10, 2010, and contending 
(a) that the claim was stayed on September 17, 2010, when the offer was accepted, and (b), alternatively, that, even if 
the unless order had taken effect on September 10, 2010, the Pt 36 offer still remained effective and could be accepted, 
and (2) applying for relief from sanction under r.3.9. Circuit judge allowing C’s appeal and granting C’s application. D 
applying to High Court judge for permission to appeal. Held, dismissing appeal, (1) at the hearing before the district 
judge, counsel for C conceded that C had failed to comply with the unless order, (2) there was no good ground for 
permitting C to resile from that concession, (3) in any event, the conclusion that C’s disclosure statement was not served 
until September 13, 2010, was inescapable, however (4) there was no good reason why the circuit judge’s ruling on 
C’s application for relief from sanction should not stand, with the result that the parties were returned to the position 
that prevailed before the claim stood struck out, (5) C could not accept D’s Pt 36 offer after the unless order took effect. 
Godwin v Swindon Borough Council [2001] EWCA Civ 1478, [2002] 1 W.L.R. 997, CA, Marcan Shipping (London) Ltd 
v Kefalas [2007] EWCA Civ 643, [2007] 1 W.L.R. 1864, CA, Gibbon v Manchester City Council [2010] EWCA Civ 726, 
[2010] 1 W.L.R. 2081, CA, ref’d to. (See further, “In Detail” section of this issue of CP News.) (See Civil Procedure 2012 
Vol.1 paras 3.4.4.1 & 3APD.1, 36.9.1 & 36.11.1, and Vol.2 para.11-45.)

 ■ HM REVENUE & CUSTOMS COMMISSIONERS v ALI [2011] EWHC 880 (Ch), [2012] S.T.C. 42 
(Warren J.)

Interim freezing injunction – cause of action – jurisdiction

CPR r.25.1, Senior Courts Act 1981 s.37, Taxes Management Act 1970 ss.29 & 75, Income Tax Pay As You Earn 
Regulations 2003 reg.72. Individual (D) employed by and serving as director of a company (X) now dissolved. On 
basis that X had paid to D sums that were subject to income tax charge and in relation to which X should have 
made PAYE deductions, Revenue (C) making a direction by notice pursuant to reg.72 and issuing assessments under 
s. 29 for that income and for capital gains. On February 17, 2011, C serving the direction and assessments on D 
and immediately applying for an interim freezing injunction restraining D from dealing with assets. By operation 
of relevant legislation, debt under the assessment not becoming due until 30 days after that date. Judge granting 
application and making order accordingly. At with notice hearing on March 23, 2011, D submitting that, as the tax 
was not due until March 19, there was no cause of action on which C could sue and therefore the court had no 
jurisdiction to make the order. Held, continuing the interim injunction, (1) the authorities (a) show (i) that the right 
to an interlocutory freezing injunction cannot exist in isolation but is always incidental to and independent on the 
enforcement of a substantive right, and (ii) that the substantive right usually, although not invariably, takes the shape 
of a cause of action, and (b) leave open the possibility that something short of an immediately enforceable cause of 
action is sufficient, in particular the possibility that a present debt payable in the future pursuant to a statutory scheme 
is just such a case, (2) the initiation of the assessment procedure under s. 29 by the issue and service of assessments 
constitutes a sui generis instance in which the court may, provided it is just and convenient to do so, grant and 
continue a freezing injunction to support C’s discharge of their statutory duties to collect tax after the tax comes into 
existence but before it is payable. (See Civil Procedure 2012 Vol.1 para.25.1.10, and Vol.2 paras 15-57 & 15.67.)

 ■ MOBILE VOICEMAIL INTERCEPTION LITIGATION, IN THE MATTER OF [2012] EWHC 397 (Ch), 
162 New L.J. 391 (2012) (Vos J.)

Supply of documents to a non-party – exercise of discretion to redact

CPR rr.2.3(1), 5.4C & 31.22, Contempt of Court Act 1981 s.4. Several individual claimants (C) commencing proceedings 
against newspaper (D1) and a private investigator (D2) for damages and other relief. D2 facing criminal proceedings for 
perverting the course of justice. D2 making application under s. 4(2) for a postponement of reporting order. Media group (X) 
making application for an order under r.5.4C and/or the inherent jurisdiction permitting them to obtain from court records 
or from a party to the action, to which they themselves were not a party, certain documents referred to by the judge in the 
action at a PTR. D1 and D2 submitting that the documents should be redacted in certain respects before being supplied to 
X or other media groups. Main action compromised (with effect that D2’s s.4(2) application became unnecessary). Held, 
granting X’s application, subject to certain limited redactions, copies of the documents should be provided to X. Authorities 
on r.5.4C examined and manner in which court should exercise its discretion to redact documents to be supplied to non-
party explained. (See Civil Procedure 2012 Vol.1 paras 5.4C3, 5.4C7, 5.4C.10, and Vol.2 para.3C-55.)
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 ■ R. (CAPEWELL) v STOKE-ON-TRENT COUNTY COURT [2011] EWHC 3851 (Admin), December 
14, 2011, unrep. (Beatson J.)

Permission to appeal – judicial review of decision refusing

CPR rr.52.3 & 54.2. Company (now in liquidation) owned by individual (C) bringing county court claim against several 
defendants to recover debts owing for construction work in relation to premises for which several of the defendants 
prospective tenants. On February 5, 2010, deputy district judge refusing C’s application for relief from sanctions 
previously imposed by the court having the effect of striking out C’s claims, and refusing permission to appeal. 
Circuit judge dismissing C’s application for permission to appeal. C issuing claim for judicial review of the circuit 
judge’s decision and granted permission to proceed. Certain defendants joined as interested parties. C contending 
(amongst other things) that in the county court proceedings judges had erred in assuming that certain of his claims 
had been struck for failure to comply with court orders. Held, dismissing the claim, (1) in the circumstances, there 
was no avenue of appeal open to C from the circuit judge’s decision, (2) the function of the High Court in exercise 
of its supervisory jurisdiction over other courts is limited, and judicial review itself is a remedy which recognises 
the need for finality in decisions, (3) it was not possible for C to challenge the circuit judge’s decision on ground of 
jurisdictional error, as the matter was properly before the county court, (4) the factors relied on by C as constituting 
procedural irregularity were not of such magnitude as to amount to a denial of his right to a fair hearing. Scope of 
judicial review as remedy in this context explained. Observations on policy of Parliament in restricting rights of 
appeal and its effects. R. (Sivasubramaniam) v Wandsworth County Court [2002] EWCA Civ 1738, [2003] 1 W.L.R. 
475, CA, R. (Cart) v Upper Tribunal [2011] UKSC 28, [2011] 3 W.L.R. 107, SC, ref’d to. (See Civil Procedure 2012 
Vol.1 paras 40.2.1.1, 52.3.8, 54.1.2, 54.1.6 & 54.2.1, and Vol.2 para.9A-842.)

 ■ R. (MD (AFGHANISTAN)) v SECRETARY OF STATE FOR THE HOME DEPARTMENT [2012] EWCA Civ 
194, February 28, 2012, CA, unrep. (Hooper, Lloyd & Stanley Burnton L.JJ.)

Judicial review – permission to proceed refused – appeal

CPR rr.23.8, 52.15 & 54.12(3), Immigration Rules para.353, Supreme Court Act 1981 s.16. Following rejection of his 
asylum claim (and exhaustion of related appeal rights) applicant (C) making fresh claim under para.353. This claim 
rejected by Secretary of State (D). On day set for his removal, C issuing claim for judicial review of D’s decision. On 
papers, judge (1) refusing interim relief and ordering that renewal of the application for permission should not operate as 
a bar to removal, and (2) refusing permission to proceed. On C’s immediate application for permission to appeal to Court 
of Appeal, single lord justice adjourning application for hearing on notice and ordering a stay of C’s removal. Parties 
compromising appeal. On question of jurisdiction of Court of Appeal, raised by the Court of its own initiative, held (1) it 
was not clear whether C’s application was for permission to appeal against the judge’s refusal of permission to proceed, 
or against his other orders, or both, (2) where a judge refuses permission to proceed on the papers, the claimant may 
request that the decision be reconsidered at a hearing (r.54.12(3)), (3) on the assumption (which the Court was prepared 
to make for present purposes) that such a decision is an “order of the High Court” within s.16(1), the Court of Appeal has 
jurisdiction to hear and determine an appeal against the decision, (4) on that assumption, r.54.12(3) is ultra vires insofar 
as it prohibits such an appeal, (5) however, in general, in the exercise of that jurisdiction it would be inappropriate for the 
Court of Appeal to hear together appeals against refusals by the High Court (a) of interim relief and (b) on the papers of 
permission to proceed, (6) in this case, C’s application for permission to appeal against the judge’s refusal of permission 
on the papers should have been refused on the basis that the appropriate procedure to be followed was for C to request 
a reconsideration at a hearing. (See further, “In Detail” section of this issue of CP News.) (See Civil Procedure 2012, 
Vol.1 paras 23.8.1, 52.15.1, 54.12.1, and Vol.2 paras 9A-59 & 12-4.)

 ■ WEST COUNTRY RENOVATIONS LTD v MCDOWELL [2012] EWHC 307 (TCC), February 23, 2012, 
unrep. (Akenhead J.)

TCC claims – transfer from RCJ to district registry or to a county court – new practice

CPR rr.30.3 & 60.4, County Courts Act 1984 s.40, Practice Direction 60 paras 3 & 5, TCC Court Guide para.3.6. Flat 
owners (D) engaging builders (C) to do work on property. C issuing claim in High Court at RCJ for £104,000 against D 
for amount alleged to be due under the contract. D defending the claim. At CMC, on own initiative, judge proposing 
that the claim should be transferred to the London county court for trial (estimated three days) by TCC designated judge 
at that court. For reasons given, transfer resisted by the parties. Held, transferring the proceedings, (1) generally, TCC 
claims which are for less than £250,000 should be commenced in county courts or district registries outside London 
which have TCC designated judges, (2) this general rule is subject to certain exceptions, none of which applied in the 
instant case. Judge explaining policy and practical reasons for this new practice on case transfer now agreed by the 
High Court judges of the TCC. (See further, “In Detail” section of this issue of CP News.) (See Civil Procedure 2012 
Vol.1 para.30.3.1, and Vol.2 paras 2C-9, 2C-18, 2C-22, 2C-22.1, 2C-54 & 9A-472.)
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In Detail
TRANSFER OF TCC CLAIMS

The transfer of civil proceedings within a court, from one place or forum to another (intra-court transfer), may be 
distinguished from the transfer of proceedings from one court to another (inter-court transfer). When the High Court 
was created in 1873, several separate superior courts were brought into the Divisional structure of that Court and 
formal arrangements were made by rules of court for the transfer of proceedings from one Division to another and 
for the transfer of proceedings to and from the Royal Courts of Justice to provincial cities where the Court sat and at 
which District Registries of the Court were established to provide administrative support. These are examples of intra-
court transfer. (In the early days, the judges of the separate Divisions were anxious to protect the jurisdiction their 
courts enjoyed before 1873 and there were many “turf wars”.) In time the formal arrangements for these transfers were 
adjusted to take account of the emergence within the Divisional structure of new curial entities such as, for example, 
the Administrative Court, the Commercial Court, and the Mercantile Courts, and the development of “specialist lists”.

The transfer of proceedings from the High Court to a county court (i.e. from a superior court to an inferior court) and 
vice versa and from one county court to another have always been provided for by primary legislation supplemented 
by rules. These are examples of inter-court transfer. In modern times, the formal arrangements for such transfers have 
had to be adjusted to take account of the conferring on certain county courts of special jurisdiction (e.g. patents). Very 
recently, the arrangements for the transfer of proceedings from one county court to another have been altered to take 
account of the centralisation of administrative functions for the handling of “designated money claims” (see White 
Book 2012 Vol.1 para.7.2.2, and Special Supplement to that edition issued on March 30, 2012).

As a perusal of the CPR rules and practice directions and of court guides will show, the many provisions therein 
relevant to intra-court and inter-court transfers are (to put it mildly) a complicated and almost impenetrable mess 
(only partly caused by complications in court structure).

Generally, the transfer of proceedings from the High Court to county courts has been resisted by the legal profession with 
the result that the statutory, court rule and practice direction provisions regulating such inter-court transfers introduced 
and amended from time to time (for the purpose of reducing High Court caseloads and for the saving of costs in cases 
that could safely be delegated to the lower court) have been contested and consequently have become elaborate. The 
transfer of High Court proceedings from the RCJ to District Registries has not attracted the same degree of professional 
resistance, but efforts to make greater use of this form of transfer have not always been universally welcomed.

Section 40 of the County Courts Act 1984 provides the legislative basis for the power of the High Court to order the transfer 
of proceedings to a county court. Subs.(1) of the section deals with such transfer where the High Court is satisfied that, 
according to certain enactments, the proceedings should have been brought in a county court and not in the High Court. 
Subs.(2) states that, subject to any such provision, the High Court may order “the transfer of any proceedings before it to a 
county court”. In the CPR, r.30.3 (Criteria for a transfer order) sets out the matters to which the High Court must have regard 
when considering whether to make an order under s.40(2). Rule 30.2(4) states that the High Court may, having regard to 
the criteria in r.30.3, order proceedings in the RCJ to be transferred to a district registry of the High Court.

Part 30 is supplemented by Practice Direction 30. Paras 1 and 2 of that PD embellish the transfer criteria to which 
the High Court should have regard by drawing attention to the financial limits set out in the High Court and County 
Courts Jurisdiction Order 1991 and to Practice Direction 29 (The Multi-Track) para.2 (Case management in the RCJ).

CPR r.60.4 states that a TCC claim (as defined in r.60.1) must be issued in the High Court in London, a district registry 
of the High Court, or a county court as specified in Practice Direction 60. TCC claims may be transferred from 
the High Court in London to a District Registry (where facilities for the handling and trial of TCC claims exist) and 
vice versa, and from the High Court to county courts (again where such facilities exist). So, for TCC claims, rules, 
practice direction and court guide provisions for both intra-court and inter-court transfer may be engaged to assist 
in the disposal of business. The CPR and their practice directions apply to TCC claims unless provisions in Pt 60 or 
a practice direction provides otherwise (r.60.3). The effect of r.60.6(2) is to provide that para.2 of PD 29 (referred to 
above) shall apply to the case management of TCC claims “except where they are varied by or inconsistent with” PD 
60. Para.5 of Practice Direction 60 deals with the transfer of TCC claims but contains no provision touching on the 
criteria for transfer of TCC claims from the High Court to a county court.

In the recent case of West Country Renovations Ltd v McDowell [2012] EWHC 307 (TCC), February 23, 2012, unrep. 
(for summary, see “In Brief” section of this issue of CP News), Akenhead J. explained that, in recent years, there has 
been a very significant increase in TCC claims dealt with by the High Court at the RCJ. His lordship added that, for 
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various reasons (including resource restraints), there was a real risk that progress made in the efficient handling of 
TCC claims by High Court judges at the RCJ will be seriously prejudiced if those judges were required to handle an 
excessive number of low-value claims.

Akenhead J. stated (para.10) that the High Court judges of the TCC have decided that henceforward, generally, claims 
which are for less than £250,000 should be commenced in county courts or other High Court centres outside London 
which have TCC designated judges. (His lordship explained that “given that a Practice Direction cannot readily be 
given” his judgment in this case would have to suffice as to the new practice in the TCC in the High Court in London.) 
This general rule is subject to the “non-exclusive list of exceptions” as follows (ibid):

(a) Cases involving adjudications, including enforcements and arbitrations may be started in the High Court, 
irrespective of the financial amount involved; this is justified by the need to build up a body of case law which is 
consistent in these important areas of construction law business.

(b) International cases of any value will ordinarily be accepted. These will involve cases between non-resident (in the 
UK) parties or cases involving foreign projects or developments. This is explicable on the basis that for such cases, 
London is, commonly if not invariably, the first port of call in such cases, overseas parties will expect a TCC High 
Court judge to hear the case and the judges here are experienced in international work.

(c) Cases involving new or difficult points of law in TCC business or which have issues of technical complexity 
suitable for a High Court judge.

(d) Any test case or case which will be joined with others which will be treated as test cases. Examples could be a fire 
supposedly caused by a washing machine, car or lorry where the value of the claim is a five- or six figure sum but it 
may be joined with others in which similar points are being taken.

(e) Public procurement cases. As the TCC in London has built up an expertise and experience over the last 4 years, 
it is sensible if the judges in the TCC deal with this interesting, important and developing area of law and practice.

(f) Part 8 and other claims for declarations.

(g) Claims which cannot readily be dealt with effectively in a County Court or Civil Justice centre by a designated TCC judge.

(h) Complex nuisance claims brought by a number of parties, even where the sums claimed are small.

(i) Claims for injunctions.

If there is any other good reason (even if not mentioned above) why any proceedings instituted in the TCC in London 
should remain in the High Court, the Court will retain the case.

His lordship added:

“11. It must be emphasised that a claimant can issue a claim in any Court but if he, she or it selects an inappropriate Court 
or division in which to do so, they run the risk that the Court on its own motion or on application may transfer it elsewhere. 
This Court does not intend to transfer cases which are already well under way here but, if the lower value claims are issued 
here, the judges reserve the right primarily at the first CMC (and possibly before) to review the question of transfer.

12. The TCC in London will normally consider transfer to the Central London County Court where there are currently 
three TCC designated judges; however, if there is a court which is more convenient, that will be considered also.”

APPEAL FROM JUDICIAL REVIEW CLAIM PERMISSION DECISION
CPR r.54.4 states that the court’s permission to proceed is required in a claim for judicial review. The High Court may 
deal with such an application without a hearing if the court “does not consider that a hearing would be appropriate” 
(r.23.8(c)). The court will generally, in the first instance, consider the question of permission without a hearing (Practice 
Direction 54A para.8.4). Rule 54.12 applies where, without a hearing, the court has refused or (subject to conditions 
or on certain grounds only) has given permission to proceed. Sub-rule (3) states that, in those circumstances, the 
claimant “may not appeal but may request the decision to be reconsidered at a hearing”.

In the recent case of R. (MD (Afghanistan)) v Secretary of State for the Home Department [2012] EWCA Civ 194, 
February 28, 2012, CA (for summary, see “In Brief” section of this issue of CP News), without a hearing, a judge 
refused an asylum-seeker’s (C) application for permission to proceed with a judicial review claim challenging a 
decision of the Secretary of State and C applied to the Court of Appeal for permission to appeal. Permission was 
granted by a single lord justice. In the event, the appeal was settled and the Court (Hooper, Lloyd & Stanley Burnton 
LJJ.) did not have to deal with all of the substantive issues raised by the parties for the purpose of disposing of it. After 
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permission to appeal had been granted, and before the appeal hearing, the Court, of its own initiative, had raised with 
the parties the question whether, given that C had not requested that the judge’s refusal of permission to proceed be 
reconsidered at a hearing, it had jurisdiction.

Section 15 of the Senior Courts Act 1981 states (amongst other things) that all such jurisdiction as is conferred on the 
Court of Appeal by that or any other Act shall be exercisable by the Court. (The remarkable elasticity of that provision 
is demonstrated by the judgment in R. v Boggild [2011] EWCA Crim 1928, [2011] 4 All E.R. 1285.) Section 16 states 
that (subject to exceptions) the Court shall have jurisdiction “to hear and determine appeals from any judgment or 
order of the High Court”. Is an order made by a High Court judge, without a hearing, refusing or giving a claimant 
permission to proceed in a judicial review claim “a judgment or order of the High Court” within the meaning of s.16? 
Counsel for the claimant in the instant case contended that it was and submitted that the section is not restricted to 
orders that are not liable to be set aside or which may be reviewed by a judge of co-ordinate jurisdiction to that of 
the judge who made the order in question.

The judgment of the Court of Appeal in the instant case is important for what it says about the respective roles of 
the Administrative Court and the Court of Appeal where parties wish to challenge decisions refusing interim relief in 
judicial review claims and refusing permission to proceed in such claims. For the purpose of discussion and for giving 
guidance on that matter, the Court of Appeal was prepared to assume (but without having heard full argument on the 
point) that the submission made by counsel as to the effect of s.16 was correct. The Court said (para.17):

“However, we point out that the implication of [that] submission … is that r.54.12(3), in so far as it prohibits an 
appeal to the Court of Appeal, is ultra vires. It also follows that a defendant to a judicial review claim or an interested 
party may appeal to the Court of Appeal against an order of the High Court granting permission to apply for judicial 
review, notwithstanding r.54.13.”

ACCEPTANCE OF PART 36 OFFER
In para.3.4.4.1 of Vol.1 of the White Book 2012 it is explained that r.3.1(3) states that, when the court makes an order, it 
may (a) make it subject to conditions, and (b) specify the consequence of failure to comply with the order or a condition. 
This provision and r.3.4(2)(c) (when put together) confirm that the court may make a conditional order in the form of an 
order stating that, unless by a particular date a party complies with a procedural order made by the court (e.g. a disclosure 
order, or an order to give security for costs), their statement of claim shall be struck out and their claim dismissed. (The 
existence of such power is assumed in r.3.5 and r.3.8, see further below.) The consequence (i.e. the striking out and 
dismissal sanctions) follows automatically upon the party’s failure to comply with the condition (Practice Direction 3A 
para.1.9). In that event, the non-defaulting party may request judgment under r.3.5. But the circumstances of the case 
may such that, because of the nature of the relief sought, a further order of the court is required before judgment can 
be entered (e.g. Fred Perry (Holdings) Ltd v Brands Plaza Trading Ltd [2012] EWCA Civ 224, February 1, 2012, CA, 
unrep.). (The acceding to a request for judgment by the court is an administrative, not a judicial act from which there is 
no appeal (Henriksen v Pires [2011] EWCA Civ 1720, October 19, 2011, CA, unrep.).)

Where an unless order has taken effect, the court retains jurisdiction to grant the defaulting party relief (usually in the 
form of an extension of time for complying) if that party makes an application under r.3.8 (in which event the court 
will consider all the circumstances, in particular, those listed in r.3.9). The leading authority on this matter is Marcan 
Shipping (London) Ltd v Kefalas [2007] EWCA Civ 463, [2007] 1 W.L.R. 1864, CA.

In the recent case of Joyce v West Bus Coach Services Ltd [2012] EWHC 404 (QB), March 1, 2012, unrep., the 
claimant (C) failed to comply with an unless order and on a particular date his statement of case was struck out 
automatically by operation of the provisions mentioned above. C thereupon purported to accept a Pt 36 offer made 
by the defendants (D) some time previously. (For summary of this case, see “In Brief” section of this issue of CP News.) 
D argued that the proceedings had come to an end and the Pt 36 offer could no longer be accepted.

Kenneth Parker J. expressed the opinion that there is some tension between r.36.9(2), which provides that a Pt 36 
offer may be accepted at any time unless withdrawn, and r.36.11, which implies that such offer cannot be accepted 
where there is in substance no claim left to be pursued. His lordship noted that it is clear that the dismissal of, or 
entry of judgment on, a claim precludes the acceptance of a Pt 36 offer because, in those circumstances, the claim 
is at end. His lordship held that, on their proper interpretation (giving effect to the overriding objective), the relevant 
rules preclude the acceptance of a Pt 36 offer where (as in this case), although the claim had not been dismissed by 
an order of the court and judgment had not been entered, it was in substance at an end.
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