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In Brief
Cases

 ■ AMLIN CORPORATE MEMBER LTD v ORIENTAL ASSURANCE CORPORATION [2012] EWCA Civ 
1341, 162 New L.J. 1376 (2012) (Longmore, Rimer & Tomlinson L.JJ.)

Stay of proceedings – re-insurance contract claims

CPR r.3.1(2)(f), Senior Courts Act 1981 s.43(3). Following loss of ship, several cargo owners (X) bringing claims 
in foreign jurisdiction against shipowners (Y) and their insurers (D). D’s re-insurers (C) commencing claim 
in England for declaration that, on grounds of breach of warranty, they were not liable to indemnify D. Re-
insurance contract containing (1) a “follow settlements clause”, and (2) an English law and exclusive jurisdiction 
clause. Trial of claim fixed for June 2013. D applying for a stay of the proceedings, pending outcome of foreign 
proceedings brought by X against Y and D. Judge refusing application. On appeal, D submitting that, normally, 
where re-insurers (C) are bound to follow the settlements of the re-insured (D), they should wait for D to settle 
a claim (whether by agreement or paying a judgment sum) and only then address the question of their own 
liability. Held, dismissing D’s appeal, (1) the normal rule is that, where a party has a right to bring proceedings, 
a stay should be granted only in a rare or compelling case, (2) a “follow settlements” clause is of no application 
where (as C contended) the loss does not fall with the terms of the re-insurance, (3) proceedings involving such 
a contract provide no general exception to the normal rule, (4) the presence of an exclusive jurisdiction clause is 
just one of the relevant circumstances for the court to bear in mind when exercising its discretion, (5) the judge 
had not erred in principle in taking the normal rule as the starting point and had not exercised his discretion on 
a wrong basis, (6) it was clear that the judge had the risks of different evidence and inconsistent decisions well 
in mind. Reichhold Norway ASA v Goldman Sachs International [2001] 1 W.L.R. 173, CA, Konkola Copper 
Mines Plc v Coromin Ltd (No. 2) [2006] EWCA Civ 5, [2006] 1 Lloyd’s Rep. 410, CA, Equitas Ltd v Allstate 
Insurance Co [2008] EWHC 1671 (Comm), [2009] Lloyd’s Rep. I.R. 227, ref’d to. (See Civil Procedure 2012 
Vol.1 para.3.1.7, and Vol.2 paras 9A-176 & 9A-178.1.)

 ■ BEASLEY v ALEXANDER [2012] EWHC 2715 (QB), The Times November 2, 2012 (Sir Raymond Jack)
Costs – communication of Pt 36 offer to judge – split trials

CPR r.36.13. In personal injury claim, separate trial of liability and quantum ordered. Pt 36 offer made. At trial of 
liability, judge rejecting D’s allegation that C contributorily negligent and giving judgment for C. Parties unable to 
agree order for costs. On C’s application for an order, held, dismissing the application (1) r.36.13(2) restricts the 
communication to a trial judge of the fact that a Pt 36 offer had been made “until the case had been decided”, 
(2) where there is a split trial, and liability has been tried, at that point “the case” has not “been decided”, and the 
restriction continues, (3) accordingly, in the circumstances the effect of that provision was that the trial judge could 
not be told the position as to Pt 36 offers and go on to deal with the issue of costs. HSS Hire Services Group Plc v 
BMB Builders Merchants Ltd [2005] EWCA Civ 626, [2005] 1 W.L.R. 3158, CA, AB v CD [2011] EWHC 602 (Ch), 
March 7, 2011, unrep., Ted Baker Plc v AXA Insurance Plc [2012] EWHC 1779 (Comm), June 29, 2012, unrep., ref’d 
to. (See Civil Procedure 2012 Vol.1 para.36.13.1.)

 ■ DUNHILL v BURGIN [2012] EWHC 3163 (QB), November 9, 2012, unrep. (Bean J.)
Claim brought by protected party without litigation friend – whether compromise valid without court’s 
approval

CPR rr.21.2 & 21.10, Administration of Justice Act 1969 s.12. In May 2002, pedestrian (C) bringing personal 
injury claim against motor-cyclist (D). On January 7, 2003, the day of the liability trial, county court judge 
ordering that, by consent, judgment should be entered for C in the agreed sum of £12,500 and costs. On 
February 11, 2009, by a litigation friend, C applying (1) for declaration that on January 7, 2003, she lacked 
capacity to enter into a compromise agreement, and (2) for order setting aside the judge’s order of that day. At 
trial of preliminary issue, judge holding that C did have capacity and dismissing claim for declaration ([2011] 
EWHC 464 (QB)). This decision reversed by the Court of Appeal ([2012] EWCA Civ 397). High Court judge 
then directing trial of preliminary issue whether, in the circumstances, r.21.10 applied. Held, setting aside 
the judgment, (1) a party who lacks capacity to conduct proceedings must have a litigation friend to conduct 
proceedings on his or her behalf (r.21.2), (2) where a claim is made by a protected party no settlement or 
compromise shall be valid without the approval of the court (r.21.10), (3) r.21.10 applies to invalidate a consent 
judgment involving a protected party reached without the appointment of a litigation friend and the approval of 
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the court, even where the individual’s lack of capacity was unknown to anyone acting for ether party at the time 
of the compromise, (4) where relevant, CPR provisions are impliedly incorporated into any agreement reached 
by parties in civil proceedings, and when so incorporated take precedence over the general law of contract, 
(5) in particular, the common law principle that a person lacking capacity seeking to set aside a contract has 
to prove knowledge of his incapacity on the part of the other contracting party must be read in the light of 
r.21.10(1). On D’s application, judge granting certificate under s.12 for direct appeal against his decision to the 
Supreme Court. Imperial Loan Company Ltd v Stone [1892] 1 Q.B. 599, CA, Dietz v Lenning Chemicals Ltd 
[1969] 1 A.C. 170, HL, Masterman-Lister v Brutton & Co [2002] EWCA Civ 1889, [2003] 1 W.L.R. 1511, CA, 
Bailey v Warren [2006] EWCA Civ 51, CA, ref’d to. (See further “In Detail” section of this issue of CP News.) 
(See Civil Procedure 2012 Vol.1 paras 21.0.3 & 21.10.2, and Vol.2 para.12-4.)

 ■ ENER-G HOLDINGS PLC v HORMELL [2012] EWCA Civ 1059, July 31, 2012, CA, unrep. (Lord 
Neuberger M.R., Longmore & Gross L.JJ.)

Personal service – contractual notice of intended claim

CPR rr.6.11, 6.14 & 6.22. Share purchase agreement between company (C) and individual (D) containing 
terms providing for strict limitation period for the bringing of any claims based upon alleged breaches of the 
agreement, and stipulating the manner in which timely notice of any such claim should be given. In particular, 
terms providing (1) that notice should be given on or before April 2, 2010, and “may be served by delivering 
it personally or by sending it by pre-paid recorded delivery post to each party”, (2) that the claim form should 
be served no more than one year after the notice was served, and may be served “in accordance with this 
agreement … or any other method allowed by law”. C giving notice to D of claim (by delivering it to his home 
address and by sending it to him by registered post) and commencing proceedings. Judge resolving preliminary 
issues in favour of D by concluding (1) that, for the purposes of one term in the contract, D was notified of 
the claims in the action on March 30, 2010, (2) that the claim form and particulars of claim were served on 
D within the meaning of another term in the contract on March 31, 2011, by virtue of the operation of r.6.14 
(deemed service), and (3) that as the claim form was served on March 31, 2011, and the stipulated one year 
period expired on March 30, 2011, it was served after the claims had lapsed in accordance with the latter term. 
In reaching the first of these conclusions, judge rejecting C’s submission that the notice was not served on D on 
March 30, 2010 (because, though left at his home address on that day and read by him before the day was over, 
it was, nevertheless, not “delivered personally”), but on April 2, 2010 (the deemed date for service by registered 
post). Held (by majority), dismissing C’s appeal, (1) the notice had not been delivered personally on D on March 
30, 2010, (2) the words “deliver personally” meant that the notice had to be served on D personally, not that it 
had to be served by a personal deliverer, (3) however, on their proper construction, the terms in the contract as 
to methods for service of the notice were permissive and not exclusive, (4) the service of the notice on March 
30, 2010, was valid even though it was not in accordance with those terms, (5) clear words would normally be 
required before one could ascribe to parties an intention that a recipient who had actually received notice in 
time should nonetheless be treated as not having received the notice at all. Kenneth Allison Ltd v AE Limehouse 
& Co [1992] 2 A.C. 105, HL, Bottin (International) Investments Ltd v Venson Group Plc [2004] EWCA Civ 
1368, October 22, 2004, CA, unrep., Blunden v Frogmore Investments Ltd [2002] EWCA Civ 573, [2003] 2 P. 
& C.R. 6, CA, Yates Building Co Ltd v RJ Pulleyn & Sons (York) Ltd (1975) 237 E.G. 183, CA, ref’d to. (See Civil 
Procedure 2012 Vol.1 paras 6.11.1, 6.14.1 & 6.22.1.)

 ■ HAVERING LBC v BOWYER [2012] EWHC 2237 (Admin), July 27, 2012, DC, unrep. (Rafferty L.J. & 
Singh J.)

False claim – committal for contempt – sentence

CPR rr.32.14, 81.14 & 81.18, [RSC Ord.52, r.1], Contempt of Court Act 1981 s.14. Whilst walking through 
property for which local authority (C) had responsibility, individual (D1) suffering personal injury. D1 commencing 
personal injury claim against C. D1’s version of the incident set out in particulars of claim, and supported by his 
witness statement, and by the witness statements of a friend (D2) (who observed the incident) and of his father (D3), 
all verified by statements of truth. When confronted with evidence tending to establish, that although his injuries 
were genuine, the particulars alleged of the cause thereof were false, D1 abandoning his claim. C then bringing 
proceedings against D1, D2 and D3 alleging contempt of court and conspiracy, and seeking their committal on 
the ground that they had interfered with the administration of justice. In these proceedings, D3 defending C’s 
allegations, but D1 and D2 largely admitting their contempt. Divisional Court finding all three defendants guilty 
of contempt. On question of sentence, held, (1) those who make false claims in legal proceedings, either in 
relation to liability or to compensation, should expect to go to prison, (2) in the circumstances of this case, terms 
of imprisonment were inevitable for D1, who made the false claim, and for D2 and D3 who supported it, (3) 
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the terms of imprisonment would be for D1, D2 and D3, respectively, two months, one month and four months, 
concurrent as to every count. Matters to be taken into account for purpose of reflecting in the sentences the 
defendants’ individual levels of responsibility and appropriate reductions explained. Liverpool Victoria Insurance 
Co v Bashir [2012] EWHC 895 (Admin), Nield v Loveday [2011] EWHC 2324 (Admin), [2011] 4 Costs L.O. 470, 
South Wales Fire and Rescue Service v Smith [2011] EWHC 1749 (Admin), ref’d to. (See Civil Procedure 2012 
Vol.1 para.sc52.1, 81.14 & 81.18, and Vol.2 para.3C-84.)

 ■ HOUNSLOW LBC v CUMAR [2012] EWCA Civ 1426, October 2, 2012, CA, unrep. (Lord Dyson 
M.R., Davis & Treacy L.JJ.)

Claim wrongly constituted – named claimant having no cause of action – addition of new claimant

CPR r.19.2, Practice Direction 19A para.1.1. Claim for possession on the grounds of rent arrears of residential 
premises, owned by a local authority (X) and let under a secure tenancy, brought against tenants (D). In claim form, 
limited company (C), 100 per cent owned by X, named as claimants. In defence, D (1) contending that C were merely 
acting as the managing agent of X and had no right to possession, and (2) pleading that the claim should be struck 
out as disclosing no cause of action. C applying for permission (1) to add X as a claimant party (r.19.2(2), and (2) for 
their (i.e. C’s) removal as claimant party (r.19.2(3)). Judge granting application and granting D permission to appeal. 
Held, dismissing appeal, (1) r.19.2(4) states that the court may order a new party “to be substituted for” an existing 
party if certain circumstances (none of which applied in the instant case) prevail, (2) that rule is not to be regarded as 
the only basis upon which one party may replace or be substituted for another, (3) the court may use the combined 
effect of r.19.2(2) and r.19.2(3) to achieve what cannot be achieved under r.19.2(4) when the other circumstances of 
the case justify it. United Film Distribution Ltd v Chhabria [2001] EWCA Civ 416, [2001] 2 All E.R. (Comm) 865, CA, 
Davies v Department of Trade and Industry [2006] EWCA Civ 1360, [2007] 1 W.L.R. 3232, CA, ref’d to. (See Civil 
Procedure 2012 Vol.1 paras 19.2.2 & 19.2.6.)

 ■ JOHANN MK BLUMENTHAL GMBH & CO KG v ITOCHU CORPORATION [2012] EWCA Civ 996, 
July 24, 2012, CA, unrep. (Maurice Kay, Stanley Burnton & Gross L.JJ.)

Arbitrators – failure of appointment procedure – permission to appeal

CPR r.52.3, Arbitration Act 1996 ss.15(3), 18(3) & 44(7), Senior Courts Act 1981 s.16, Practice Direction 
(Citation of Authorities) [2001] 1 W.L.R. 1001. By letter of guarantee containing arbitration clause, company (D) 
guaranteeing obligations of seller under ship sale agreement. Purchasers (C) alleging that sellers were in breach of 
their obligations under the agreement and making a claim against D under the guarantee. Following their failure to 
agree on the number of arbitrators, C applying to court for order under s.18(3)(d) appointing a sole arbitrator. This 
application opposed by D on ground that court should instead give directions under s.18(3)(a) for the appointment of 
a tribunal of three arbitrators. Judge granting C’s application, holding that where parties to an arbitration agreement 
invoke the failure of appointment procedure under s.18, s.15(3) applies, even though the parties contemplated a 
tribunal of more than one arbitrator, and making order accordingly appointing sole arbitrator. Judge also refusing 
D permission to appeal. D applying to Court of Appeal for permission to appeal. C opposing this application, 
contending that, because the judge had refused permission, the Court did not have jurisdiction to entertain the 
intended appeal. Single lord justice adjourning D’s application to an inter partes hearing of the full court of the 
Court of Appeal, with the appeal to follow if permission was granted. Held, dismissing the application, (1) the leave 
of the court of first instance is required for an appeal from a decision “under” s.18, (2) in this case, both parties 
invoked the s.18 failure of appointment procedure, (3) the judge’s decision was a decision under s.18, and was 
nonetheless so because his reasons for his conclusions as to the proper construction of the arbitration clause had 
regard to s.15(3), (4) an appeal to the Court of Appeal is an appeal against an order made by the court below, and 
is not an appeal from the reasons it gave for making its order, (5) in a given case, the applicability of provisions in 
the 1996 Act curtailing appeal to the Court of Appeal (such as s.18(5)) turns on whether the judge had jurisdiction 
to make the decision challenged, (6) in this case, on any view the judge had jurisdiction to make a decision under 
s.18(3). Although, in the light of the Court’s conclusions on the jurisdiction issue, the merits of the appeal were 
academic, Court stating that judge was right in concluding that, in the absence of an agreement as to the number 
of arbitrators, s.15(3) provides unambiguously for a default position of a single arbitrator. Court giving permission 
for this judgment to be cited, notwithstanding that it was given on an application for permission to appeal. Virdee 
v Virdi [2003] EWCA Civ 41, January 13, 2003, CA, unrep., Cetelem SA v Roust Holdings Ltd [2005] EWCA Civ 
616, [2005] 1 W.L.R. 3555, CA, ASM Shipping Ltd of India v TTMI Ltd of England [2006] EWCA Civ 1341, [2007] 
1 Lloyd’s Rep. 136, CA, Sumukan Ltd v Commonwealth Secretariat [2007] EWCA Civ 243, [2007] Bus L.R. 1075, 
CA, ref’d to. (See Civil Procedure 2012 Vol.1 para.52.0.13, 52.3.1 & B3-001, and Vol.2 paras 2E-128, 2E-135, 
2E-199, 2E-268, 9A-59 & 12-55.)
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 ■ JSC BTA BANK v ABLYAZOV [2012] EWCA Civ 1411, November 6, 2012, CA, unrep. (Maurice 
Kaye, Rix & Toulson L.JJ.)

Disclosure order – contempt custody order – effect of debarring “unless” order

CPR rr.3.4(2) & 81.4, Senior Courts Act 1981 s.37, Human Rights Act 1998 Sch.1 Pt I art.6. Bank (C) bringing 
substantial claim against several defendants, including former chairman (D), against whom allegations of fraud were 
made. D failing to comply with and breaching orders made by the court. C making application to commit D for 
contempt of court alleging (1) non-disclosure of assets, (2) lying during cross-examination, and (3) dealing with 
assets. D not present at hearing but represented. Judge finding D guilty of contempt of court, and sentencing him on 
each of three proven contempts to 22 months in custody concurrently. Judge also making “unless” order (1) debarring 
D from defending the claims made against him, and (2) striking out his defences, unless (3) within a stated period he 
both (i) surrendered to custody, and (ii) made proper disclosure of all his assets and his dealings with them ([2012] 
EWHC 455 (Comm)). D absconding. Held, dismissing D’s appeal, in the circumstances the judge had jurisdiction to, 
and was entitled to, attach the debarring orders, not only to the disclosure order, but also to the order requiring D to 
surrender himself to the custody of the tipstaff. In dissenting on this point, Toulson L.J. stating that the extension of the 
debarring order to the surrender order in effect imposed on D an additional punishment for his contempt. Authorities 
on (1) jurisdiction (a) to commit for contempt of court, and (b) to make orders and impose sanctions in aid of freezing 
orders, and (2) related fairness and proportionality considerations, examined and explained by Rix L.J. (See further 
“In Detail” section of this issue of CP News.) (See Civil Procedure 2012 Vol.1 paras 3.4.4 & 81.4.1, and Vol.2 paras 
3C-87, 9A-130 & 15-55.)

 ■ JSC BTA BANK v ABYLYAZOV [2012] EWHC 2698 (Comm), October 8, 2012, unrep. (Teare J.)
Representation of defendant – appointment of receiver for

CPR r.69.2, Senior Courts Act 1981 s.37, Judgments Regulation (EC) No. 44/2001 arts 2 & 22.2. Bank (C) 
bringing complicated commercial claim against several individual and corporate defendants, in which fraud 
and sham transactions were alleged and damages and proprietary remedies claimed. At pre-trial review, 
shareholders and corporate directors (X) of one of the corporate defendants (D) (a Cyprus company) applying 
for an order under s.37 appointing a receiver for the purpose of defending the claim against D. X’s application 
made on grounds that there were disputes between the several defendants, and serious doubts had arisen as 
to whether the interests of D would be properly represented at trial. Held, granting the application, (1) the 
application had been made in proceedings in which there was no dispute that the English court had jurisdiction 
to hear and determine, (2) the rules as to exclusive jurisdiction set out in art.22.2 were not engaged and did not 
deprive the court of jurisdiction, (3) in the circumstances, though made very late in the day, the appointment of 
a receiver for the particular and very limited purpose of ensuring that D, though a foreign company, was legally 
represented was just and convenient, (4) there was no risk of real prejudice to C. (See Civil Procedure 2012 
Vol.2, para.9A-132.)

 ■ R. (HAMID) v SECRETARY OF STATE FOR THE HOME DEPARTMENT [2012] EWHC 3070 (Admin), 
October 30, 2012, DC, unrep. (Sir John Thomas QBD & Cranston J.)

Judicial review – application for urgent consideration

CPR r.54.4. Form N463. Individual (C) notified by Secretary of State (D) that he was an over-stayer, held in detention 
and served with removal directions. C rejecting representations made on behalf of C by solicitors and affirming 
removal. In application made to Administrative Court on afternoon of day of removal, C claiming that removal should 
be deferred. In dismissing application, Court explaining (1) that the terms of the form for the urgent consideration 
of a judicial review application (form N463) have been revised recently, (2) that claimants and their representatives 
must now provide certain information justifying any request for immediate consideration, (3) that failure to comply 
with these and related procedural requirements (a) may alone justify the court’s refusal of the application, and (b) if 
perpetrated by a solicitor result in a referral by the Court to the SRA. (See further “In Detail” section of this issue of 
CP News.) (See Civil Procedure 2012 Vol.1 para.54.1.1.)

 ■ R. (NB (ALGERIA)) v SECRETARY OF STATE FOR THE HOME DEPARTMENT [2012] EWCA Civ 1050, 
July 27, 2012, CA, unrep. (Lord Neuberger M.R., Longmore & Sullivan L.JJ.)

Upper Tribunal – refusal of judicial review – application for permission to appeal

CPR rr.52.3 & 52.15, Practice Direction 52 paras 17.4A & 21.7(3) [PD 52D para.3.3], Senior Courts Act 1981 
s.31A(2A), Tribunals Courts and Enforcement Act 2007 ss.13 to 19, Tribunal Procedure (Upper Tribunal) Rules 
2008 rr.28, 40 & 44. Asylum-seeker (C) refused permission to seek judicial review of the Secretary of State’s (D) 
decision to give removal directions. Shortly before his imminent removal, C making fresh claim for asylum, and 
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again applying for permission to proceed with judicial review (JR) claim. D rejecting fresh claim. High Court 
judge staying removal order and transferring JR application to Upper Tribunal (UT). UT refusing the application. 
C applying to Court of Appeal (CA) for permission to appeal against this decision (and also for further stay of 
execution of the removal order). Single lord justice adjourning application for oral hearing and giving directions 
for submissions on the Court’s jurisdiction. Held, (1) on the basis of the provisions of the 2007 Act and the UT 
Rules as they currently stand, the position is that (a) where a JR applicant who, having been refused permission 
to proceed by the UT, wishes to apply to the CA for permission to appeal, he must first seek permission to appeal 
from the UT, but (b) it is not possible for the applicant to seek permission from the UT to appeal such refusal until 
the Tribunal has given its written reasons for that decision, (2) where, having been refused permission to appeal by 
the UT, the applicant applies to the CA for permission to appeal, the Court must first grant permission to appeal, 
and then entertain and allow the appeal, before granting permission to seek JR, (3) ss.15(3) to (5) of the 2007 
Act support the view that r.52.15(3) does not apply to applications for permission to appeal from the UT, as they 
emphasise that applications for JR in the UT are not the same as such applications in the High Court, and, while 
they state the circumstances in which the UT’s powers should mirror those of the High Court, they do not extend 
to r.52.15(3), (4) in a given case, the delay between an applicant being advised by the UT that his JR application 
has been refused, and his receiving the UT’s written reasons for that decision could be a significant period of time, 
(5) during that time, although the CA appears to have no locus until the UT has refused (or granted) the applicant 
permission to appeal, it does have jurisdiction to grant a stay of the executive decision to remove him or injunction 
or an injunction, restraining the Secretary of State from doing so, as the CA has an inherent jurisdiction “to protect 
its proceedings from being set at naught”. Observations on practical problems caused by the relevant rules (in 
particular on the risk of the CA being swamped with applications for a stay every time an applicant who is seeking 
to challenge a removal order is refused permission to apply for JR by the UT) and remedies therefore. YD (Turkey) 
v Secretary of State for the Home Department [2006] EWCA Civ 52, [2006] 1 W.L.R. 1646, CA, ref’d to. (See 
Civil Procedure 2012 Vol.1 paras 52.3.11, 52.7.4, 52.15.3, 52PD.79 & 52PD.106, and Vol.2 paras 9A-102.1 & 
9A-1010.)

 ■ RAHMATULLAH v SECRETARY OF STATE FOR DEFENCE [2012] UKSC 48, The Times November 16, 
2012, SC

Habeas corpus writ application – whether applicant in power and control of respondent

CPR Sch.1 Ord.54, r.1. In 2004, Pakistani national (C) captured by British forces in Iraq, handed over to American 
forces and detained by them at military base in Afghanistan, where he remained. C applying to a Divisional Court 
for writ of habeas corpus addressed to the Secretary of State (D). Court dismissing application, finding that C was not 
within D’s power and control, and that D was not in a position to effect C’s delivery ([2012] EWHC 2008 (Admin)). 
On ground that it was sufficiently arguable that C was in the control of D to support the issue of the writ, Court of 
Appeal allowing C’s appeal ([2011] EWCA Civ 1540), but on return of writ holding that D had made sufficient return 
so as to be discharged from all further liability thereunder, and making no further order ([2012] EWCA Civ 182). On 
appeals by D and C to the Supreme Court, held, dismissing both appeals, (1) where, on an application for a writ of 
habeas corpus, there was uncertainty as to whether the respondent had sufficient control of the applicant to produce 
him, the court could properly issue the writ and require a return to be made, and (2) the Court of Appeal had been 
entitled to conclude that, although D had been unable “to produce the applicant’s body”, they had made sufficient 
return to the writ (reporting on attempts to get the detaining power to release or return C). Barnado v Ford [1892] 
A.C. 326, HL, R. v Secretary of State for Home Affairs [1923] 2 K.B. 361, CA, ref’d to. (See Civil Procedure 2012 
Vol.1 para.sc54.1.1.)

 ■ STONE v WXY [2012] EWHC 3184 (QB), November 12, 2012, unrep. (Eady J.)
Claim against “persons unknown” – adding named defendant – whether “desirable”

CPR r.19.2. In May 2010, claimants (C) issuing claim form in High Court for injunction against “a person or persons 
unknown” to prevent harassment by paparazzi, and judge granting interim order. C promptly serving order on 
certain paparazzi agencies, but otherwise taking no further step in the proceedings. Order brought to attention of a 
particular freelance photographer (D). In October 2012, C applying under r.19.2(2) to join D in the proceedings as 
a separate individual defendant with the intention of bringing the proceedings to a close by converting the existing 
interim order into a permanent injunction against D. Held, dismissing the application, (1) the court may order that 
a person be added as a new party if it is desirable so that the court (a) can resolve all the matters in dispute in the 
proceedings, or (b) can resolve an issue involving the new party and an existing party (r.19.2), (2) the proceedings 
were dormant, (3) there were no statements of case from which any outstanding “matters in dispute” could be 
identified, and, there being no defence, there was nothing “in issue”, (4) the question to be answered was whether 
it was desirable to join D to the existing proceedings as opposed to pursuing him by a separate claim, (5) C had 
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been aware of D’s identity for well over a year, (6) in the circumstances, it was not desirable to add D as a party. 
Observations on the proper formulation of a definition of “persons unknown” in a claim form. (See Civil Procedure 
2012 Vol.1 para.19.2.2.)

 ■ UNISON v KELLY [2012] EWCA Civ 1148, July 17, 2012, CA, unrep. (Richards & Elias L.JJ.)
Permission to appeal – imposing conditions

CPR r.52.9(1)(c), Human Rights Act 1998 Sch.1 Pt I art.11. Trade union members (C), having been subject to 
disciplinary proceedings by their union (D), bringing claim against D in employment tribunal alleging that the 
proceedings were unjustified. D succeeding in that claim and EAT dismissing D’s appeal. Single lord justice 
granting D permission to appeal to the Court of Appeal, principally for the purpose of enabling D to argue that 
the statutory provision on which C succeeded below was incompatible with art.11. C, represented by pro bono 
counsel, then applying to Court under r.52.9 for order imposing upon the grant of permission a condition to the 
effect that D should only be allowed to continue the appeal on the basis that it would not seek any of its costs 
against C if the appeal were successful. Held, granting application, (1) r.52.9(1)(c) provides that a court may 
impose conditions upon which an appeal may be brought, but only where there is a compelling reason to do so, 
(2) such conditions include conditions as to costs, including a costs condition in the form sought by C, or in the 
form of a PCO, (3) in the circumstances of this case, there was a compelling reason for imposing such condition, 
(4) those circumstances included the facts that (a) the principal point arising on the appeal was one of general 
public importance, (b) C were prepared to undertake that, if the condition were imposed, they would not to seek 
costs against D if the appeal were unsuccessful, and (c) for policy reasons generally proceedings in a tribunal 
and the EAT were costs-free and that policy would be undermined if respondents were exposed to costs risks on 
appeals to the courts. Eweida v British Airways Plc [2009] EWCA Civ 1025, [2010] C.P. Rep. 6, CA, Morris v 
Wrexham County Borough Council [2001] EWHC Admin 697, [2002] 2 P. & C.R. 7, Weaver v London Quadrant 
Housing Trust [2009] EWCA Civ 235, [2009] 6 Costs L.R. 875, CA, ref’d to. (See Civil Procedure 2012 Vol.1, paras 
52.3.15 & 52.9.4.)

Statutory Instruments
 ■ TRIBUNALS, COURTS AND ENFORCEMENT ACT 2007 (COMMENCEMENT ORDER NO. 8) 2012  

(SI 2012/1312)
CPR Pt 73, Charging Orders Act 1979 ss.1, 3, 3A & 6, Tribunals, Courts and Enforcement Act 2007 ss.93 & 94. Brings 
into force with effect from October 1, 2012, s.93 of the 2007 Act, amending ss.1, 3 & 6 of the 1979 Act (charging order 
where no default in payment). Also brings into force from May 17, 2012, s.94 of the 2007 Act, inserting s.3A in the 1997 
Act (power by Regulations to set financial thresholds). (See further “In Detail” section of this issue of CP News.) (See 
Civil Procedure 2012 Vol.2 paras 9A-1087+, 9A-1088+, 9B-1017, 9B-1022 & 9B-1026.)

Practice Direction (Correction)
 ■ PRACTICE DIRECTION 40F—NON-DISCLOSURE INJUNCTIONS INFORMATION COLLECTON 

SCHEME (TSO CPR Update 59 (forthcoming))

 ■ PRACTICE DIRECTION 52—APPEALS TO THE COURT OF APPEAL (TSO CPR Update 59 
(forthcoming))

CPR Pt 52. In para.15(3) of this Practice Direction, as it appears in Civil Procedure 2012 Supplement 2 para.52CPD.15 
(p.64), for “after the date of” substitute “after service of”. (See further “In Detail” section of this issue of CP News.)
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In Detail
DEBARRING ORDERS AND ASSET-FREEZING INJUNCTIONS

In the recent case of the Court of Appeal of JSC BTA Bank v Ablyazov [2012] EWCA Civ 1411, November 6, 2012, 
CA, the Court of Appeal had cause to review in detail the authorities on the jurisdiction of the High Court to 
commit for contempt of court, and to make orders and impose sanctions in aid of freezing orders, and on related 
fairness and proportionality considerations. (For summary of this case, see “In Brief” section of this issue of CP 
News.)

In these proceedings the facts were that the claimant bank (C) applied to commit one of the defendants (D) 
for contempt of court. The allegations made by C included allegations that D was in breach of a freezing 
injunction by failing properly to comply with the order to disclose assets and by dealing with assets subject to 
the injunction. Teare J. found the allegations proved, imposed a custodial sentence, and ordered that a warrant 
of committal should be issued. D did not attend the hearing and had gone into hiding. In these circumstances 
the judge concluded that a mandatory injunction should be issued requiring D to surrender himself to the 
tipstaff (surrender order).

In addition the judge made an “unless” order, debarring D from defending the claims made against him, 
and striking out his defences, unless within a stated period he both surrendered to custody and made proper 
disclosure of all his assets and his dealings with them. The judge considered (1) that his findings as to 
contempt provided ample justification for ordering D again to file an affidavit of his assets, and (2) that an 
unless order was an appropriate means of bringing pressure upon D (a) so that the committal order should be 
effective, to comply with the surrender order, and (b) so that the freezing order might be made more effective, 
to disclose his assets.

Counsel for D opposed the making of the surrender order and the unless order. The judge was satisfied that he had 
both jurisdiction to make them and ought in his discretion to make them ([2012] EWHC 455 (Comm), February 29, 
2012, unrep.). D appealed. The Court of Appeal dismissed the appeal. The lead judgment was given by Rix L.J., with 
whom Maurice Kaye L.J. and (subject to one qualification) Toulson L.J. agreed.

Their lordships were agreed that D’s appeal against the judge’s findings of contempt and against the sentence 
imposed should be dismissed. They were also agreed that D’s appeal against the order debarring him from defending 
C’s claims unless he made proper disclosure of his assets and his dealings with them should be dismissed. And 
they were agreed that the judge had jurisdiction to make the surrender order and that, in the circumstances, it was 
properly made.

The issue on which Toulson L.J. parted company with Rix and Maurice Kay L.JJ. was whether D should be debarred 
from defending, not only if he failed to comply with the disclosure order, but also if he failed to comply with the 
surrender order. Should D be debarred from defending if he complied with the disclosure order but failed to comply 
with the surrender order? Toulson L.J. expressed the opinion that the answer to this question was, “no”, whilst 
conceding that, in the circumstances of this case, the point may be academic.

His lordship explained (para.198):

“I would not expect the court to allow [D] to give evidence at the trial from some place of hiding, but it is another 
matter to debar him, through counsel, from seeking to test the bank’s claims and perhaps call other evidence. It 
would or might be different if his non-surrender somehow prejudiced the bank in its prosecution of the claims, 
but I do not see that his absconding would have that effect. To debar him from defending in those circumstances 
would be a form of additional punishment for his contempt, which seems to me to be wrong in principle and not 
in accordance with the authorities cited by Rix L.J.”

His lordship added (para.199):

“The practical advantage to the bank of having an ‘unless’ provision in the surrender order, as well as in the 
disclosure order, is that it might be easier to establish that he had failed to surrender than that any further disclosure 
which he might make was deficient, but I do not regard that as a good reason for its inclusion.”

In supporting the conclusion of Rix L.J. on this point, Maurice Kaye L.J. stated (para.201):

“It seems to me that the approach of Toulson LJ assumes that belated compliance by [D] with the disclosure would 
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leave the attachment of a debarring order to the surrender with no purpose to fulfil in relation to the orderly 
progress of these proceedings. In my judgment, such an assumption is misplaced. [D’s] contemptuous disregard 
for court orders has not been limited to disclosure obligations. … Like Rix L.J., I am satisfied that, when he made 
the order under appeal, Teare J. was concerned not only with the integrity of the trial process in the narrow sense 
but also with the recovery of assets and the satisfaction of existing and any future orders for costs. I consider 
that, with these concerns in mind, he was entitled to attach debarring orders to both the disclosure order and the 
surrender order.”

The judgment of Rix L.J. in this appeal contains a masterly account of the relevant authorities on the jurisdiction of 
the court to enforce compliance with pre-trial orders (particular asset-freezing orders) by debarring orders, and the 
exercise of that jurisdiction. Amongst other things, that account deals with the submission by counsel for D that an 
unless order debarring a party from defending amounts to the deprivation of a right to a hearing guaranteed by art.6 
of the Convention. In dealing with this submission his lordship stated (para.164):

“Every civil procedure code must reflect in its own way our own CPR which provides for circumstances in 
which a full trial may not, for various reasons, as well as the conduct of a litigant, be achieved. There are many 
circumstances in which a claim or defence may be struck out summarily; and the striking out or staying of 
litigation may also occur where a litigant has abused the process of the court, or has failed to comply with the 
requirements of the litigation, as for instance where security for costs is required but not complied with, or where 
a party delays to an extent which prejudices the course of justice, or simply falls foul of a statute of limitation, or 
is in various ways in contumacious denial of the requirements of civil justice. Of course any hearing must be a 
fair hearing. But we have been shown no authority which requires a court to persevere to a full trial on the merits 
whatever the circumstances.”

JUDICIAL REVIEW – APPLICATION FOR URGENT CONSIDERATION
CPR r.54.4 states that the court’s permission to proceed is required in a claim for judicial review, whether started 
under Pt 54 or transferred to the Administrative Court. As is explained in para.54.4.1 of the White Book 2012 Vol.1, 
practical difficulties that might arise where a claimant needs to have an application considered urgently are dealt 
with in Practice Statement (Administrative Court: Listing and Urgent Cases [2002] 1 W.L.R. 810).

If exceptional urgency is being claimed, and the application needs to be determined within a certain time scale, the 
claimant or the claimant’s advocate must serve on the defendant and any interested parties, together with the claim 
form (N461), form N463 (Judicial review – application for urgent consideration).

The version of that form as published in March 2002 had four sections and required that the applicant should (1) state 
the reasons for urgency, (2) propose a timetable for the proceedings, (3) state what interim relief is sought and why, 
and (4) give details of how and when form N461 was served on the defendant and interested parties.

In October 2012, N463 was revised for the purpose of adding an additional section headed “Justification for request 
for immediate consideration”. By that additional section the applicant is required to give the date and time when it 
was first appreciated that an immediate application might be necessary, to provide reasons for any delay in making 
the application, and to state what efforts have been made to put the defendant and any interested party on notice of 
the application.

In R. (Hamid) v. Secretary of State for the Home Department [2012] EWHC 3070 (Admin), October 30, 2012, 
unrep., Sir John Thomas (PQBD) explained that form N463 has been revised because of the very substantial 
number of applications for urgent consideration now being made in cases where judicial review is sought of 
executive decisions in immigration matters, particularly where removal orders have been made. His lordship 
explained that there were reasons to suspect that many such applications are totally without merit, that they 
are filed towards the end of the working day in circumstances where the person concerned has known for some 
time, at least a matter of days, of his removal, and are deliberately left to the last moment in the hope that it 
will result in a deferral of the removal. His lordship added that applications falling into that category are “an 
intolerable waste of public money, a great strain on the resources of this court and an abuse of a service this 
court offers”.

In explaining that, henceforward, the High Court will take a strict line with legal representatives in this respect, Sir 
John Thomas said (para.7):

“If any firm fails to provide the information required on the form and in particular explain the reasons for urgency, 
the time at which the need for immediate consideration was first appreciated and the efforts made to notify the 
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defendant, the court will require the attendance in open court of the solicitor from the firm who was responsible, 
together with his senior partner. It will list not only the name of the case but the firm concerned.”

His lordship added (para.8):

“That will not be the only consequence of failing to complete the requirements set out in this form. First, one 
consequence may be that, if the form is not completed, the judge may simply refuse to consider the application. 
Second, if reasons are not properly set out or do not explain why there has been delay or the reasons are otherwise 
inadequate, the court may simply refuse to consider the application for that reason and that reason alone.”

In stressing that the High Court intends to take the most vigorous action “against any legal representatives who 
fail to comply with its rules” his lordship stated that solicitors who persist in failing to follow the procedural 
requirements must realise that the Court “will not hesitate to refer those concerned to the Solicitors Regulation 
Authority” (para.10).

PAYMENT BY INSTALMENTS – MAKING AND ENFORCING CHARGING 
ORDERS

Section 93 of the Tribunals, Courts and Enforcement Act 2007 amended sections 1 and 3 of the Charging Orders Act 
1979, and made a consequential amendment to section 6(2) (see White Book Vol.2, para.9B-1017).

Section 1 of the 1997 Act is the provision which gives the courts power to make charging orders in particular circumstances. 
Section 2 deals with the property which may be charged. Section 1(5) states that, in deciding whether to make a charging 
order the court shall consider all the circumstance of the case and, in particular, any evidence before it as to (a) the 
personal circumstances of the debtor, and (b) whether any other creditor of the debtor would be likely to be unduly 
prejudiced by the making of the order.

By s.93 of the 2007 Act, subss.(7) and (8) were added to s.1 (see White Book 2012 Vol.2, para.9B-1017). Those sub-
sections apply where, under a judgment or order of the High Court or a county court, a debtor is required to pay a 
sum of money by instalments and state as follows:

“(7) The fact that there has been no default in payment of the instalments does not prevent a charging order from 
being made in respect of that sum.

(8) But if there has been no default, the court must take that into account when considering the circumstances of 
the case under subsection (5).”

Section 3 of the 1997 Act contains provisions supplementing ss.1 and 2. By s.93 of the 2007 Act, subs.(4A) to (4E) were 
added to s.3 (see White Book 2012 Supplement 2 para.9B-1022). Sub-sections (4C) to (4E) are the operational provisions. 
Sub-sections (4A) and (4B) set the scene by providing, first, that subs.(4C) to (4E) apply where a debtor is required to pay a 
sum of money in instalments under a judgment or order of the High Court or a county court (an “instalments order”), and 
a charge has been imposed by a charging order in respect of that sum, and secondly, that in those subsections, references 
to the enforcement of a charge are to the making of an order for the enforcement of the charge.

Subsections (4C) to (4E) are as follows:

“(4C) The charge may not be enforced unless there has been default in payment of an instalment under the 
instalments order.

(4D) Rules of court may—

(a) provide that, if there has been default in payment of an instalment, the charge may be enforced only in prescribed 
cases, and

(b) limit the amounts for which, and the times at which, the charge maybe enforced.

(4E) Except so far as otherwise provided by rules of court under subsection (4D)—

(a) the charge may be enforced, if there has been default in payment of an instalment, for the whole of the sum of 
money secured by the charge and the costs then remaining unpaid, or for such part as the court may order, but

(b) the charge may not be enforced unless, at the time of enforcement, the whole or part of an instalment which has 
become due under the instalments order remains unpaid.”

By section 93(6) of the 2007 Act it is expressly provided that the amendments to ss.1 and 3 of the Charging Orders 
Act 1997 outlined above do not apply in a case where a judgment or order of the High Court or a county court under 
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which a debtor is required to pay a sum of money by instalments was made, or applied for, before the coming into 
force of this section.

By the Tribunals, Courts and Enforcement Act 2007 (Commencement Order No. 8) 2012 (SI 2012/1312) the section was 
brought into force on October 1, 2012.

PERMISSION TO APPEAL REFUSAL WITHOUT A HEARING – TIME LIMIT 
FOR RECONSIDERATION REQUEST

As is explained more fully below, in Supplement 2 of White Book 2012 (at para.52CPD.1, p.64), there is an obvious 
error in para.15(3) of Practice Direction 52C (Appeals to the Court of Appeal), a direction which simply re-states the 
effect CPR r.52.3(5) where applications for permission to appeal are made to the Court of Appeal. In para.15(3), “after 
the date of” should read “after service of”. (The publishers apologise for this error.)

CPR r.52.3 contains general rules for applications for permission to appeal, whether to the High Court or to the Court 
of Appeal. In that rule, para.(4) states that, where the appeal court, without a hearing, refuses an application for 
permission to appeal, the person seeking permission may request the decision to be reconsidered at a hearing, and 
para.(5) states that such a request “must be filed within seven days after service of the notice that permission has been 
refused” (see White Book 2012 Vol.1 para.52.3.6).

With effect from October 1, 2012, Practice Direction 52 was replaced by five practice directions supplementing 
CPR Pt 52. (See White Book 2012 Supplement 2 para.52APD.1 et seq.) Practice Direction 52B contains provisions 
dealing with appeals in the county courts and in the High Court. Practice Direction 52C contains provisions dealing 
with appeals to the Court of Appeal.

The effects of paras (4) and (5) of CPR r.52.3 were re-stated in Practice Direction 52, and are now re-stated in Practice 
Directions 52B and 52C.

Paragraph 4.11 of Practice Direction 52 stated that an application for permission to appeal (where permission was 
required) “may be considered by the appeal court without a hearing”. Practice Direction 52B contains no such 
provision. But para.7.2, reflecting r.52.3(4), states that where the court refuses an application for permission to 
appeal without a hearing, the appellant (or, where appropriate, the respondent) may request the application to be 
reconsidered at a hearing. And para.7.4, reflecting r.52.3(5), states that any such request must be made “within 7 
days of service of notification of the determination upon the person making the application” (see White Book 2012 
Supplement 2 para.52BPD.8, p.54).

In Practice Direction 52C, para.15 contains directions concerning the determination of applications for permission 
to appeal (see White Book 2012 Supplement 2 para.52CPD.15, p.64). Paragraph 15(1) states that applications for 
permission to appeal to the Court of Appeal made to that Court will generally be considered by the Court without 
a hearing in the first instance, and further states that the Court will notify the parties of the decision and the reasons 
for it. Paragraph 15(2), re-stating r.52.3(4), states that, if permission is refused the appellant is entitled to have the 
decision reconsidered at an oral hearing. And para.15(3), reflecting r.52.3(5), states that any such request “must be 
filed within 7 days after service of the letter giving notice that permission has been refused”. (As indicated above as 
printed in para.52CPD.15, para.15(3) erroneously states that the request must be filed within 7 days “after the date 
of the letter”.)

The five new Practice Directions supplementing Pt 52 came into effect on October 1, 2012. Normally, new CPR 
Practice Directions are published by the TSO in Updates to the Civil Procedure Rules. Practice Directions published 
by that process are the authoritative versions. Normally, these Updates appear and are received by subscribers 
on or shortly before the Practice Directions referred to in them come into force. As explained above, the new 
Practice Directions supplementing Pt 52 are contained in Supplement 2 of White Book 2012 (published on October 
1). However, by the second week in November 2012, CPR Update 59 had still not been published by the TSO. 
Experience has shown that versions of practice directions circulating before the TSO print versions are published may 
not always be wholly reliable. In circumstance such as these, in meeting White Book publishing deadlines editors 
find themselves in the hazardous position of having to rely on versions of new practice directions that may not be in 
their final form.
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RULES OF COURT AND CONTRACT LAW
Section 1(1) of the Civil Procedure Act 1997 states that “there are to be rules of court (to be called “Civil Procedure 
Rules”) “governing the practice and procedure” to be followed in the civil courts. Schedule 1 of that Act makes 
further provision “about the extent of the power to make” such rules (see White Book 2012 Vol.2 paras 9A-738 & 9A-
765). That legislation follows a line of statutes dating back to the 1870s. It appears to differ from its predecessors in 
providing that the rule-making power may be exercised to “modify the rules of evidence as they apply to proceedings 
in any court within the scope of the rules” (Sch.1 para.4). (For commentary on this extended aspect of the rule-making 
power, see White Book 2012 Vol.1 para.32.0.2, and Vol.2, para.12-4.)

From time to time, the rule-making power is extended by particular Acts of Parliament for the purpose of enabling 
rules to be made to accompany the exercise by the courts of new substantive powers granted to them. Such statutes 
may contain quite detailed instructions as to what the rules should provide, and to which (whether enacted before 
or after 1999) the rule-making authority must adhere if rules made under the statutory provision are to be safe from 
attack on the ground that they are ultra vires.

In a number of cases it has been argued that particular provisions in the CPR are outside the rule-making 
power as stated in s.1 and Sch.1 of the 1997 Act and are therefore ultra vires (see White Book 2012 Vol.2, 
para.12-4). It has been held, for example, that the rule-making power cannot be exercised to amend the law 
contained in an Act of Parliament, whether substantive or procedural (Safeway Stores Plc v Tate [2001] QB 
1120, CA).

In the recent case of Dunhill v Burgin [2012] EWHC 3163 (QB), November 9, 2012, unrep., Bean J. explained 
that the case of In re Grosvenor Hotel, London (No. 2) [1965] Ch. 1210, CA, provides pre-CPR authority for the 
proposition that rules of court also cannot amend the “ordinary law of the land” (for example, the common law 
of contract). However, as his lordship further explained, in Gibbon v Manchester City Council [2010] EWCA Civ 
726, [2010] 1 W.L.R. 2081, CA, the Court of Appeal held that provisions in CPR Pt 36, dealing with the making 
and acceptance of offers to settle, constitute a self-contained code to be read and understood according to its terms 
and without importing rules derived from the general law of offer and acceptance, save where that was clearly 
intended. Rules in that Part stating that an offer, even if rejected by the offeree, remains open for acceptance until 
and unless it is withdrawn by the offeror, does considerable violence to the common law rules of contractual 
offer and acceptance. A clearer example of rules of court amending the “ordinary law of the land” could not be 
envisaged.

In the Dunhill case, the claimant (C) commenced proceedings for damages for personal injuries in circumstances 
where, because she lacked capacity, those proceedings should have been conducted on her behalf by a litigation 
friend. On the day set for trial of liability, C’s legal representatives negotiated a compromise with the defendants, and 
an order for judgment by consent in the terms agreed was made by the judge. The question which subsequently arose 
was whether, on C’s application, that order should be set aside on the ground that, as the compromise had not been 
approved by the court under r.21.10, it was not valid. D’s submission was that if, in the circumstances, r.21.10 did 
have that effect, it would suspend the well-established principle of contract law that a party under a disability seeking 
to set aside a contract has to prove knowledge of his incapacity on the part of the other contracting party. The judge 
rejected this submission, but granted permission to appeal. (See further summary of this case in the “In Brief” section 
of this issue of CP News.)
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