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In Brief
Cases

 ■ ABELA v BAADARANI [2013] UKSC 44, [2013] 1 W.L.R. 2043, SC.
Service out of jurisdiction – alternative method of service

CPR rr.6.15(2), 6.36, 6.37, 6.40 & 7.5, Hague Convention on the Service Abroad of Judicial and Extrajudicial 
Documents in Civil or Commercial Matters 1965. Claimant (C) granted permission to serve out of jurisdiction 
claim form and associated documents at an address in Beirut, and also by an alternative method, for action against 
individual (D) and company owned by him. In the event, service of these documents not effected on D by either 
method, but documents delivered by a Lebanese court official to D’s Lebanese lawyer (X) at another address in 
Beirut. Court giving C permission to serve the claim form by alternative means, namely on D’s English and Lebanese 
solicitors at their addresses in this country and in the Lebanon. Subsequently, service effected on D’s English solicitors 
accordingly, who acknowledged service on D’s behalf. D then applying under Pt 11 to set aside the court’s order, 
and C applying under r.6.37(5)(b)(i) for an order declaring that the steps taken by him to bring the claim form to 
the attention of D before effecting service by an alternative means amounted to good service. High Court judge 
dismissing D’s application, but granting C’s application ([2011] EWHC 116 (Ch), January 28, 2011, unrep.). Court 
of Appeal allowing D’s appeal ([2011] EWCA Civ 1571). Supreme Court granting C permission to appeal. Held, 
allowing appeal, (1) in a case not involving the Hague Convention or a bilateral treaty, r.6.37(5)(b)(i), which gives 
the court power to “give directions about the method of service”, authorises the court in proceedings to which 
Section IV of Part 6 applies to make an order for alternative service retrospectively under r. 6.15(2), (2) that particular 
power could be used to validate a party’s actions as constituting good service on a defendant who was outside the 
jurisdiction, provided (a) that none of the methods of service set out in r.6.40(3) had been successfully adopted, and 
(b) that there was observance of the rule (r.6.40(4)) that the party was not being authorised or required to do anything 
which was contrary to the law of the country where the claim form was to be served, (3) in deciding in a given case 
whether to make such an order the court should not regard the power as one exercisable only in exceptional cases, 
but should ask whether, in all the circumstances, there was good reason to exercise it, (4) the judge’s decision that 
there was good reason retrospectively to validate service by an alternative method had not involved any error of 
principle, (6) there had been no legitimate basis for the Court of Appeal to interfere with that decision. Observations 
on factors to be considered by the court. Cecil v Bayat [2011] EWCA Civ 135, [2011] 1 W.L.R. 3086, CA, Olafsson 
v Gissurarson (No.2) [2008] EWCA Civ 152, [2008] 1 W.L.R. 2016, CA, ref’d to. (See Civil Procedure 2013 Vol.1 
paras 6.15.3, 6.15.5, 6.15.7, 6.37.1 & 6.40.5.)

 ■ DUNBAR ASSETS PLC v DORCAS HOLDINGS LTD [2013] EWCA Civ 864, July 12, 2013, CA, 
unrep. (Thorpe, Tomlinson & Briggs L.JJ.)

Procedural irregularity – judgment on merits – party’s opportunity to be heard

CPR r. 52.11. For purpose of enforcing legal charge over residential property, company (C) bringing claim for 
possession order against legal owners (another company), the beneficial owner, and a licensee occupant. Defendants 
(D) pleading (1) an oral agreement not to enforce, alternatively (2) estoppel (from demanding repayment). Claim 
allocated to multi-track and date fixed for trial. At opening of trial, (D) applying to amend defence. Legal representatives 
of parties agreeing beforehand that if any amendment were permitted the trial would have to be adjourned. After 
hearing submissions, judge (1) granting D permission to make certain amendments, but only as to the oral agreement 
issue, (2) concluding that the issues raised by those permitted amendments should be pursued as a counterclaim for 
damages (which could proceed at a later date), and (3) then proceeding directly to give C judgment on their claim 
for a possession order, but (4) staying execution to permit lodging of a notice of appeal. Single lord justice granting 
D permission to appeal on ground that the judge’s decision was unjust because of serious procedural irregularity 
(r.52.11(3)(b)). Held, allowing appeal and remitting the case to the trial court, (1) the judge gave judgment for C on 
the possession order claim without first inviting and hearing submissions on the question whether D’s pleadings, 
amended to the extent which the judge permitted, disclosed any defence to that claim, (2) in doing so the judge 
dealt with the possession order claim summarily, and failed to conduct a trial of that claim, (3) it would not be 
right to dismiss the appeal on the ground that the judge was correct in concluding that there was no defence to the 
possession order claim, so that remission of the case would serve no useful purpose, because denying a party an 
opportunity to be heard is a fundamental denial of procedural justice, regardless of the consequences. Labrouche 
v Frey (Practice Note) [2012] EWCA Civ 881, [2012] 1 W.L.R. 3160, CA, ref’d to. (See Civil Procedure 2013 Vol.1 
paras 23.0.9 & 52.11.5.)
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 ■ HILLS CONTRACTORS AND CONSTRUCTION LTD v STRUTH [2013] EWHC 1693 (TCC), June 
17, 2013, unrep. (Ramsey J.)

Service of claim form – document exchange – service “for information only”

CPR rr.6.3 & 7.4, Practice Direction 6A para.4.1. Company (C) employed by individuals (D) to carry out construction 
work on their property. In final certificate issued by D following their receipt from C of their final account, contract sum 
adjusted by reduction to reflect defects alleged by D. C disputing the deduction and, on January 16, 2013, issuing claim 
form bringing contractual claim against D. On March 8, 2013, D issuing application notice for order striking out C’s 
claim on the ground that the particulars of claim had not been served within 14 days after service as required by r.7.4(1)
(b). Judge granting order and, on (erroneous) basis that D had not been served with a copy of the application notice, 
order containing statement of D’s right to apply to set the order aside by application under r.23.10. On March 22, 
2013, C issuing application under r.23.10. C contending that there had been no breach of r.7.4(1)(b), because though 
the claim form had been issued on January 16, 2013, and on January 23, 2013, a photocopy of it had been sent to D’s 
solicitors by Document Exchange for their information (together with a letter), and received by them, it had not been 
served on D, and therefore time had not begun to run under that rule. Held, granting the application, (1) as a general 
rule, “claim form” in r.6.3 (Methods of service) and in r.7.2 (How to start proceedings), means an original document 
issued and sealed by the court, (2) necessarily, when a claim form is served by fax or other electronic means under 
r.6.3(1)(d) in accordance with para.4.1 of PD 6A, there is not service of the original document but of a copy of it, (3) in 
this case, the photocopy of the claim form sent to D on January 23, 2013, was not the document required for service to 
be achieved under r.6.3(1)(b), (4) in order to have achieved proper service the document sent would have had to have 
been an original document. Cranfield v Bridgegrove Ltd [2003] EWCA Civ 656, [2003] 1 W.L.R. 2441, CA, ref’d to. 
(See further “In Detail” section of this issue of CP News.) (See Civil Procedure 2013 Vol.1 paras 6.3.1 & 6.3.13.)

 ■ JOHNSON v WESTMINSTER CITY COUNCIL [2013] EWCA Civ 773, June 26, 2013, CA, unrep. 
(Aikens & Lewison L.JJ.)

Housing appeal – interim accommodation application – Court of Appeal’s jurisdiction

CPR r.52.10, Housing Act 1996 ss.202, 204 & 204A, Senior Courts Act 1981 s.15(3). Individual’s (C) application for 
accommodation refused by local housing authority (D) on ground that C was intentionally homeless. D’s decision 
confirmed on review (s.202) and upheld by a county court (s.204). C filing notice of appeal to Court of Appeal. 
Throughout, C in temporary accommodation. C applying to D for extension of the temporary accommodation for the 
purpose of providing interim accommodation pending the determination by the Court of question whether C should be 
granted permission to appeal and, if granted, pending the appeal itself. D refusing such extension. C then applying to 
Court for interim accommodation order to the same effect. At oral hearing, held, refusing application, (1) on an appeal 
to a county court under s.204, where interim accommodation is refused by a housing authority, the county court has 
power to order that it be provided until the appeal is finally determined (s.204A(4)), (2) a county court’s jurisdiction 
to make such order ceases when the main appeal is determined by the county court (s.204A(3)), (3) in relation to an 
appeal to it, the Court of Appeal has the powers of a county court (r.52.10(1)), however (4) a county court has no 
jurisdiction under s.204A to make an order of the type now sought by C from the Court of Appeal, accordingly (5) the 
Court had no jurisdiction to entertain the application, (6) it was open to C to challenge D’s refusal by application for 
judicial review. (See Civil Procedure 2013 Vol.1 para.52.10.1, and Vol.2 paras 3A-1426, 3A-1445 & 9A-49.)

 ■ PARKIN v ALBA PROTEINS LTD [2013] EWHC 2036 (QB), July 31, 2013, unrep. (Holroyde J.)
Addition of party after limitation period – party’s concealment of appropriate defendant

CPR rr.1.3 & 19.5, Limitation Act 1980 ss.32 & 35. On December 23, 2010, residents (Cs) issuing claim form making 
claim for public nuisance arising from operation of an industrial site. In particulars of claim issued after GLO made, 
C naming a company (D2) as defendants, and alleging a continuing nuisance since before January 1, 2005, but (for 
limitation reasons) restricting claim to events occurring after that date. Cs’ solicitors first intimating claim to D2 by 
correspondence in September 2009, and pursuing it in communications with D2’s parent company subsequently, 
and with D2 latterly. In generic defence served on July 10, 2012, D2 pleading that they were not the operators of the 
site between January 2005 and “about the end of 2007” and that they ceased to be the operators of the site after “mid-
2011” (in fact, May 1, 2011). On the basis that another company (D1) of the same corporate group operated the site 
for a continuous period from a date prior to January 1, 2005, until D2 became the operators, C applying amend claim 
form to join D1 as first defendants. On October 26, 2012, notwithstanding the provisions of s.35(1)(b), but without 
prejudice as to any limitation point which D1 may choose to take, judge granting the application. D2 conceding that 
their pleading (served on July 10, 2012) to the effect that they were not the operators of the site between January 2005 
and “about the end of 2007” was incorrect, as the true position was that they became the operators on December 25, 
2006. On November 14, 2012, C serving amended particulars of claim on D1, and in defence D1 pleading that any 
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claims against it accruing before November 14, 2006, were statute barred. (In effect, D1 pleading that their liability 
was restricted to events occurring between November 14, 2006, and December 24, 2006.) On Cs’ applications (1) 
for a declaration that, by operation of s.32, their claims against D1 were not statute barred, and (2) for order that 
D1 was properly added as a defendant under r.19.5 and s.35, held, (1) in relation to the first application, granting 
the application (a) s.32 provides that where any fact relevant to a claimant’s right of action is concealed from him 
by a defendant, the period of limitation does not begin to run until the claimant has discovered the fact (or could 
with due diligence have discovered it), (b) “concealment” in this context may take the form of non-disclosure as 
well as concealment, and may be by the actions of an agent, (c) in the circumstances of this case, the conduct of D2 
positively led Cs to believe that D2 was the only appropriate defendant, (d) there was deliberate concealment of a 
relevant fact by D2 as agent for D1, that fact being that D1 was the appropriate defendant for any claim in respect of 
the period January 1, 2005, to November 14, 2006, (e) the earliest date by which Cs could reasonably discovered the 
fact that D1 was an appropriate defendant was July 10, 2012, (f) accordingly, any claims against D1 accruing before 
November 14, 2006, were not statute barred; and further held, (2) in relation to the second application, granting the 
application, (a) Cs’ claim for the period January 1, 2005, to December 24, 2006, was a claim which, within r.19.5(3)
(b) (and s.35(6)(b)), could not properly be carried on against the original party (D2) unless the new party (D1) was 
added, (b) alternatively, within r.19.5(3)(a) (and s.35(6)(a)), D1 was a new party who should be substituted for a 
party (D2) who was named in the claim form in mistake for D1, as Cs’ mistake as to who was the proper defendant 
for events before December 25, 2006, was a mistake as to name and not as to identity. Observations on practice of 
permitting claimants to amend claim form to add new party before resolving issues of limitation (paras 64 to 67), 
and on duty of parties to help court further overriding objective (r.1.3) (paras 93 & 94). Cave v Robinson, Jarvis & 
Rolf [2002] UKHL 18, [2003] 1 A.C. 384, HL, Williams v Fanshaw, Porter and Hazelhurst [2004] EWCA Civ 157, 
[2004] 1 W.L.R. 3185, CA, Insight Group Ltd v Kingston Smith [2012] EWHC 3644 (QB), [2013] P.N.L.R. 13, Fattal 
v Walbrook Trustees (Jersey) Ltd [2010] EWHC 2767 (Ch), November 3, 2010, unrep., ref’d to. (See Civil Procedure 
2013 Vol.1 paras 19.5.4 & 19.5.7, 19.5.8, and Vol.2 paras 8-85.1, 8-111, 8-112, 11-7 & 11-14.)

 ■ R. (ADESINA) v NURSING AND MIDWIFERY COUNCIL [2013] EWCA Civ 818, The Times July 
22, 2013, C.A., July 9, 2013, CA, unrep. (Maurice Kay, Patten & Floyd L.JJ.)

Notice of appeal – statutory time limit for filing – application to extend

CPR r.52.4, Practice Direction 52D para.19.1, Human Rights Act 1998 s.3 & Sch.1 Pt I art.6, Nursing and Midwifery 
Order 2001 arts 29(10) & 38. In two unrelated cases, individuals making appeals to the High Court under art.38 
from decisions of the Nursing and Midwifery Council. On ground that they had been made after the 28-day time 
limit fixed by art.29(10), appeals dismissed by the Administrative Court ([2012] EWHC 2615 (Admin)). Single lord 
justice granting C permission to appeal. Held, dismissing appeals, (1) a court has a discretion to vary the time limit 
fixed by art.29(10) “to the minimum extent necessary to secure ECHR compliance”, (2) the discretion arises only in 
exceptional circumstances, (3) in neither of the appeals in the instant proceedings did the circumstances come within 
the scope of the discretion. Mitchell v Nursing and Midwifery Council [2009] EWHC 1045 (Admin), Reddy v General 
Medical Council [2012] EWCA Civ 310, [2012] C.P. Rep. 27, CA, Pomiechowski v Poland [2012] UKSC 20, [2012] 1 
W.L.R. 1604, SC, ref’d to. (See further “In Detail” section of this issue of CP News.) (See Civil Procedure 2013 Vol.1 
paras 3.1.2, 52.1.1, 52.6.4 & 52DPD.20.)

 ■ R. (NICHOLAS) v UPPER TRIBUNAL (ADMINISTRATIVE APPEALS CHAMBER) [2013] EWCA 
Civ 799, July 5, 2013, CA, unrep. (Longmore & McCombe and Sir Stanley Burnton)

Application for permission to appeal – final determination – re-opening appeal

CPR r.52.17. On May 28, 2009, First-tier Tribunal dismissing appeal by claimant (C) for incapacity benefit and refusing 
C permission to appeal. On September 19, 2010, Upper Tribunal judge also refusing C permission to appeal and C 
making judicial review claim challenging that decision. C granted permission to proceed, but claim dismissed. C 
applying for permission to appeal to Court of Appeal on two grounds. Single lord justice granting permission for the 
first, but refusing it for the second ([2013] EWCA Civ 376). At opening of hearing of appeal, C making application 
(opposed by the respondents) pursuant to r.52.17(1) for permission to re-open the single lord justice’s refusal of 
permission to appeal on the second ground. Held, (1) single lord justice’s refusal of permission to appeal on the second 
ground was a final determination of an appeal within r.52.10, (2) the jurisdiction to re-open a final determination of 
any appeal can only be properly invoked where it is demonstrated that the integrity of the earlier proceedings, whether 
at trial or at first appeal, has been critically undermined, (3) in the instant case the application was based on mistakes 
made by the lawyers involved, (4) the jurisdiction is not intended to cater for such mistakes, however reasonable and 
understandable they may be. Taylor v Lawrence [2002] EWCA Civ 90, [2003] Q.B. 528, CA, In re Uddin [2005] EWCA 
Civ 52, [2005] 1 W.L.R. 2398, CA, ref’d to. (See Civil Procedure 2013 Vol.1 paras 52.17.2 & 52.17.4.)
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 ■ SAN VICENTE v SECRETARY OF STATE FOR COMMUNITIES AND LOCAL GOVERNMENT 
[2013] EWCA Civ 817, July 5, 2013, CA, unrep. (Lloyd, Jackson & Beatson L.JJ.)

Application to amend claim – claim subject to statutory limit – application of CPR Pt 17

CPR rr.17.1 & 17.4, Town and Country Planning Act 1990 s.288(3). Inspector appointed by Secretary of State 
granting company (D) outline planning permission for housing development. Individuals (C) issuing claim under 
s.288 to quash the grant. Claim form issued within six-week time limit fixed by s.288(3) (an “in-time challenge”). 
Two and a half months after the expiry of that period, D applying for permission to amend the claim by substituting 
new grounds, including ground of procedural irregularity. Judge (1) determining that the application fell to be 
considered, not under r.17.4(2), but under r.17.1(2)(b), (2) finding that the procedural irregularity ground had a real 
prospect of success, and (3) granting C permission to substitute that ground for the original grounds (which had 
not identified an error of law or defect in procedure, but had challenged the merits) ([2012] EWHC 3585 (Admin)). 
Judge also making protective costs order. Held, dismissing D’s appeal, (1) the six-week period in s.288(3) is not 
a relevant limitation period for the purposes of r.17.4, (2) consequently, r.17.4 does not apply to applications to 
amend after the expiry of the period in in-time challenges under s.288, (3) where a claim is made under s.288, 
r.17.1(2) applies to applications to amend having the effect of raising new grounds for challenge, whether the 
application is made before or after the expiry of the six-week period, (4) in determining such applications, the 
importance of disposing of s.288 claims with expedition was an important consideration, (5) in the instant case, 
the additional delay caused by allowing the amendment was comparatively small. Court observing that provisions 
of Pt 17 and Pt 19 not wholly apt for regulating amendments of statements of case and additions or substitution 
of parties in public law cases generally and in s.288 proceedings in particular. (See Civil Procedure 2013 Vol.1 
paras 17.1.2 & 17.4.1.)

 ■ SERIOUS ORGANISED CRIME AGENCY v AZAM [2013] EWCA Civ 970, July 31, 2013, CA, 
unrep. (Lloyd, Moore-Bick & McFarlane L.JJ.)

Civil recovery proceedings – property freezing order – legal exclusion variation

CPR r.25.1(1)(f), Practice Direction -Civil Recovery Proceedings para.7A, Proceeds of Crime Act ss.243, 245A 
& 255C, Crime and Courts Act 2013 s.48, Human Rights Act 1998 Sch.1 Pt I arts 1 & 6. SOCA (C) commencing 
proceedings for civil recovery order (CRO) against individual (D) under s.243. Judge making property freezing 
order (PFO) under s.245A. In purported compliance with order, D making disclosure order which C believed 
was incomplete. Shortly after s.48 came into force, C granted further PFO covering foreign assets. D applying 
under s.245C for variation of PFO to exclude certain assets to permit their application to his future legal costs. 
Judge refusing application and refusing permission to appeal ([2013] EWHC 1480 (QB), June 3, 2013, unrep.). 
D applying to Court of Appeal for permission to appeal. Held, granting permission and allowing appeal, (1) 
para.7A.4 states that the court will not make an order excluding assets for the purpose of meeting legal costs if it 
is satisfied that the applicant has other available property from which the costs may be met, (2) the judge erred 
in treating D as subject to a burden of proving that he had no other available assets and to hold that he had did 
have such assets, (3) the correct legal test is that it is for the applicant to persuade the court that it would be just to 
permit the expenditure out of assets affected by a property freezing order, having regard to all the circumstances, 
(4) there is no specific burden of proof cast on the applicant which requires him to prove that there are no other 
available assets which could be used for the relevant purpose, such that if he does not discharge that burden, his 
application must fail, (5) where the evidence leaves the court in doubt, but with specific grounds for suspicion 
that the applicant has not made full disclosure, then it may resolve that doubt against the applicant. Differences 
between allocation of burdens of proof where the application made is to vary a PFO and where it is made to vary 
a freezing order granted in ordinary civil proceedings to protect an asserted proprietary claim explained. (See Civil 
Procedure 2013 Vol.1 paras 3K-6.2, 3K-16 & 15-73.)

Statutory Instrument
 ■ CIVIL PROCEDURE (AMENDMENT NO.7) RULES 2013 (SI 2013/1974)

CPR Pts 45, 63 & 68, and seriatim. Amendments to Section IV of Pt 45 and to Section V of Pt 63, and consequentional 
amendments to other rules, effect, subject to transitional provisions, the reconstitution of the Patents County Court 
as a specialist list of the Chancery Division of the High Court to be named as the “Intellectual Property Enterprise 
Court”. Substitute Pt 68 to accommodate changes to European Court procedures. Make amendments and corrections 
to numerous rules, mainly to take proper account of consequences of the revised rules as to costs enacted in the 
Civil Procedure (Amendment) Rules 2013 (SI 2013/262). In force October 1, 2013. (See Civil Procedure 2013 Vol.1 
para.45 n.30 et seq, and Vol.2 para.68.0.2 et seq.)
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In Detail
EXTENDING TIME FOR STATUTORY APPEALS

In CPR Part 52 (Appeals) it is stated in r.52.4(2)(b) that, where an appellant wishes to appeal against the decision of 
a lower court, the general rule is that he must file an appellant’s notice at the appeal court “within 21 days after the 
date of the decision of the lower court”. Rule 3.1(2)(a) states that a court may vary a time for compliance with any rule 
(and this would include compliance with r.52.4(2)). Rule 52.1(4) states that Part 52 is subject to any rule, enactment or 
practice direction which sets out “special provisions” with regard to any particular category of appeal. There are many 
enactments which do contain such “special provisions”. Some impose time limits for the bringing of appeals (some 
longer and some shorter than 21 days), and also expressly state that the limit may be varied by the court (usually subject 
to conditions). Others have no such express provision and the courts have to assume that the omission was deliberate.

In Mucelli v Government of Albania [2009] UKHL 2, [2009] 1 W.L.R. 276, HL, the relevant special provision was 
s.26(4) of the Extradition Act 2003. That section (which is re-stated in para.21.1 of PD 52D) states that the appellant’s 
notice (for an appeal to a Divisional Court) must be filed and served within seven days, starting with the day on which 
the order was made. The House of Lords held that, where a statutory provision (such as s.26(4)) fixes a time limit for 
the making of an appeal, the appeal court has no power to extend it (under r.3.1(2)(a) or any other CPR rule), unless the 
statute itself so provides. In such circumstances, the statutory time limit is an absolute one, admitting of no exceptions. 
The decision of the House of Lords in the Mucelli came as a surprise to many. As was explained in the “In Detail” section 
of Issue 7/2011 of CP News, before the CPR came into effect, relevant provisions in the RSC relating to statutory 
appeals were not understood as excluding the court’s general power to extend time limits for bringing appeals.

In a series of cases following the Mucelli case, in faithfully following the decision of the House of Lords in that case, 
the absolute approach was applied by the Administrative Court, by Divisional Courts, and by the Court of Appeal 
in cases where appeals were subject to particular provisions found in enactments other than the Extradition Act 
2003; e.g. the Medical Act 1983 (R. (Harrison) v General Medical Council [2011] EWHC 1741 (Admin); Reddy v 
General Medical Council [2012] EWCA Civ 310); the Nursing and Midwifery Order 2001 (Mitchell v The Nursing 
and Midwifery Council [2009] EWHC 1045 (Admin)); the Immigration, Asylum and Nationality Act 2006 (Massan v 
Secretary of State for the Home Department [2011] EWCA Civ 686).

In Pomiechowski v Poland [2012] UKSC 20, [2012] 1 W.L.R. 160, SC, the Supreme Court re-considered the absolute 
approach in the context of the Extradition Act 2003, and stated that statutory appeal time limits should be read 
down in accordance with the Human Rights Act 1998 s.3 to achieve compatibility with art.6 of the Convention and 
the relevant Strasbourg jurisprudence. The implications of this for appeals in non-extradition cases, in particular 
disciplinary and regulatory proceedings, were considered by the Court of Appeal in the recent case of R. (Adesina) 
v Nursing & Midwifery Council [2013] EWCA Civ 818, July 9, 2013, CA. (For summary of this case, see “In Brief” 
section of this issue of CP News.)

In the Adesina case, as in the Mitchell case and the Reddy case (see above), the relevant enactment was the Nursing and 
Midwifery Order 2001. Art.29(10) of that Order states that any appeal to the High Court from a disciplinary decision of 
the Nursing and Midwifery Council must be brought “before the end of the period of 28 days beginning with the date 
on which notice of the order or decision appealed against is served on the person concerned”. (The effect of art.29(10) 
is recited in Practice Direction 52D para.19.1(3).) There is no express provision in the 2001 Order permitting the High 
Court to extend time on a discretionary or any other basis. In the Administrative Court, in two conjoined cases, it was 
held that the appeals had not been brought in time and had to be struck out. The issue on the appeal to the Court of 
Appeal by the two parties concerned was whether the 28 day time limit is an absolute one, admitting of no exceptions, 
or whether, in the light of the decision of the Supreme Court in the Pomiechowski case (handed down after the decision 
of the Administrative Court in the instant case) it may be tempered and, if so, on what basis.

In delivering the Court’s judgment, Maurice Kay L.J. (with whom Patten & Floyd L.JJ. agreed) explained the reasoning 
of the Supreme Court in the Pomiechowski case (as revealed in the judgment of Lord Mance therein). His lordship 
noted that there are obvious contextual differences between extradition appeals and appeals in disciplinary and 
regulatory cases, but concluded that they were not such as to require that the absolute approach should be retained 
for the latter form of appeals, because to take that approach in such circumstances “would be to allow a time limit to 
impair the very essence of the statutory right of appeal”. Clearly, the abandonment of the absolute approach, and the 
application of statutory time limits in a manner that avoided conflict with the right of access to an appeal process held 
to exist (in the Strasbourg jurisprudence) under art.6, would not confer on the court a general discretion to extend 
time. The real difficulty was “where to draw the line”.
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Maurice Kay L.J. concluded (para.15) that if, as the Court was prepared to hold, art.6 and s.3 require art.29(10) of 
the 2001 Order to be read down, “it must be to the minimum extent necessary to secure ECHR compliance”. In 
his lordship’s judgment, that required adoption of the same approach as that of Lord Mance in Pomiechowski (at 
para.39). Thus, a discretion must only arise “in exceptional circumstances” and where the appellant “personally has 
done all he can to bring [the appeal] timeously”.

His lordship did not believe that the discretion would arise “save in a very small number of cases”. Although the 
absolute approach can no longer be said to be invariable, the scope for departure from the 28 day time limit imposed 
by art.29(10) is extremely narrow (para.18). In the instant proceedings, on their facts the cases of the appellants did 
not come within that scope; accordingly, their appeals had to be dismissed.

APPLICATIONS DEALT WITH WITHOUT NOTICE AND WITHOUT A HEARING

CPR r.23.4(1) states that the general rule is that a copy of an application notice must be served on each respondent. 
There are various circumstances in which the court may deal with an application without such formal notice having 
been given. For example, r.25.3(1) states that the court may grant an application for an interim remedy on an 
application without notice “if it appears to the court that there are good reasons for not giving notice”. CPR r.23.8 
states that the court may deal with an application without a hearing if (a) the parties agree as to the terms of the order 
sought, (b) the parties agree that the court should dispose of the application without a hearing, or (c) the court does 
not consider that a hearing would be appropriate.

There are various permutations. It is conceivable that, where an application notice has been served on the respondent, 
the court may deal with the application either with or without a hearing. It is also conceivable that, where an application 
notice is not served on the respondent, the court may deal with the application either with or without a hearing. Put 
another way, the paradigm is (1) notice and a hearing; and derogations are (2) notice and no hearing, (3) no notice 
and a hearing, and (4) no notice and no hearing. (A hearing may be an oral hearing or a hearing on paper, but this 
distinction is not always clearly drawn, and a complication that need not be elaborated for present purposes.) It might 
be expected that the remedy for a party dissatisfied with an order made upon notice and with a hearing should be 
by appeal, but that the remedies in the derogation circumstances should lie at first instance, and that is the approach 
adopted by the CPR.

Thus, CPR r.23.9 states that, where the court has disposed of an application which it permitted to be made without 
service of a copy of the application notice, the order should be served on the respondent and the order should 
contain a statement notifying the respondent that he or she may make an application under r.23.10 to set aside or 
vary the order.

In para.2.4 of Practice Direction 23A (Applications) it is stated that rr.23.9 and 23.10 “enable a party to apply for 
an order made without a hearing to be set aside or varied”. That is incorrect. As Ramsey J. noted in the recent case 
of Hills Contractors and Construction Ltd v Struth, [2013] EWHC 1693 (TCC), June 17, 2013, unrep., the correct 
position is as explained in White Book 2013 in paras 3.3.1 and 23.8.1. Where the court does not consider that a 
hearing would be appropriate and deals with an application without a hearing (r.23.8(c)), the court will treat the 
application as if it were proposing to make an order of its own initiative under r.3.3(4). That engages r.3.3(5), which 
states that, where the court has made an order of its own initiative, a party affected by the order may apply to have it 
set aside, varied or stayed, and the order must contain a statement of the right to make such an application.

In the Hills Contractors case things got a bit muddled. (For summary of this case, see “In Brief” section of this issue 
of CP News.) The defendants issued an application notice seeking an order striking out the claimant’s claim on the 
ground that they had failed to serve particulars of claim as required by r.7.4(1(b). The solicitors for the defendants 
(D) wrote to the solicitors for the claimants (C) enclosing, by way of service, a copy of the application notice 
and supporting documentation relating to the application. C were of the opinion (rightly as it turned out) that the 
application was misconceived. They wrote to the court requesting that the application be dealt with at a hearing, 
and enclosed a copy of that letter with their reply to D acknowledging receipt of the application notice. Without 
a hearing, a judge made an order in the terms requested in the application notice. Apparently, in so doing (as was 
clear from the terms of the order) the judge acted, not only in ignorance of C’s request for a hearing, but also on 
the erroneous assumption that the application notice had not been served on C. (How this came to be is not clear.) 
C applied for an order setting aside the judge’s order. Inevitably, this led to some confusion as to the procedural 
basis upon which C’s application was made. In unravelling the muddle Ramsey J. explained the distinction referred 
to above and dealt with C’s application on the basis that it fell within r.3.3(5). In the circumstances, there was no 
practical difference between an application under that provision and one under r.23.10. (So no harm is done by the 
error in para.2.4 of PD 23A.)
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CPR Update
AMENDMENTS TO CPR

The Civil Procedure (Amendment No.7) Rules 2013 (SI 2013/1974) come into effect on October 1, 2013. They make 
a number of minor amendments, putting right matters that ought to have been dealt with when the revised costs 
rules were enacted in the Civil Procedure (Amendment) Rules 2013 (SI 2013/262). As is explained below, they also 
make substantial changes to CPR Part 63 and Part 68. These amendments will appear in the Second Cumulative 
Supplement to the White Book 2013, to be published on  October 1, 2013.

INTELLECTUAL PROPERTY ENTERPRISE COURT
For the purpose of improving access to justice, by the Civil Procedure (Amendment No.2) Rules 2010 (SI 2010/1953) 
a new Section, Section V (rr.63.18 to 63.26), was inserted in CPR Part 63 (Intellectual Property Claims) containing 
provisions dedicated to the procedure for claims in a patents county court, and by the same statutory instrument 
provisions for a scale of costs for proceedings in a patents county court were inserted in Part 45 (Fixed Costs). By the 
Civil Procedure (Amendment No.2) Rules 2012 (SI 2012/2208), rr.63.27 and 63.28 were added to Section V.

In practice the only patents county court was in London and its function has been to relieve the High Court of work 
that would otherwise fall to be dealt with by the Chancery Division, specifically by the Patents Court therein (Senior 
Courts Act 1981 s.62(1)). By the Civil Procedure (Amendment No.7) Rules 2013 (SI 2013/1974), with effect from 
October 1, 2013, the Patents County Court is reconstituted as specialist list of the Chancery Division, to be named 
the Intellectual Property Enterprise Court. Claims which previously could be taken in the Patents County Court may 
no longer be taken in any county court. The statutory provisions in the Copyright, Designs and Patents Act 1988 
upon which county court patents jurisdiction was based are repealed by the Crime and Courts Act 2013.The position 
of the IPEC as part of the High Court is similar to the positions of the Mercantile Courts and the Technology and 
Construction Courts in relation to the Queen’s Bench Division.

This change in court structure has required substantial amendments to Section V of Part 63 and to Section IV of Part 45, and 
minor changes to a few rules elsewhere in Part 63. The amendments made to r.63.1(3) and r.63.8(1) are not occasioned by 
the change in court structure but relate to the introduction of directions questionnaires for allocation questionnaires that 
took effect on April 1, 2013.) Rule 45.31 (Amount of scale costs) is amended by the addition of para.(4A) which provides 
that, subject to assessment where appropriate, court fees, costs relating to the enforcement of any court order, and wasted 
costs, may be recovered in addition to the amount of the scale costs as set out in Practice Direction 45.

Rule 30 of SI 2013/1974 contains transitional provisions. It states that, as from October 1, 2013, (a) proceedings 
started in a patents county court may be continued in the Intellectual Property Enterprise Court as if they had been 
started in that court; (b) anything done in accordance with the rules which applied to a patents county court is 
to be treated as if it had been done in accordance with any rules applicable to corresponding proceedings in the 
Intellectual Property Enterprise Court; and (c) any act, judgment or order of a patents county court has the same 
effect as if it had been an act, judgment or order of the Intellectual Property Enterprise Court and, accordingly, further 
proceedings may be taken in the Intellectual Property Enterprise Court in respect of such an act, judgment or order.

By CPR Update 66, consequential amendments were made to para.3 of Practice Direction 45 and to Practice 
Direction 63. The amendments to para.3 of PD 45 increase the scale of recoverable costs. Transitional and savings 
provisions in para.25 of Update 66 state that the increase will apply only to cases started in the Intellectual Property 
Enterprise Court; the earlier scale of costs applicable to proceedings in the Patents County Court will apply to Patents 
County Court cases continued in the Intellectual Property Enterprise Court.

White Book commentary on the rules in Section V of Part 63 and on Practice Direction 63 should be read in the light 
of the amendments now made by SI 2013/1974 and by CPR Update 66.

REFERENCES TO THE EUROPEAN COURT

CPR Part 68 is substituted entirely with effect from October 1, 2013, and by CPR Update 66, Practice Direction 68 is also 
substituted entirely. (As is explained in para.68.0.2 of the Cumulative First Supplement for White Book 2013, Part 68 and 
Practice Direction 68 had become out of date.) These substitutions reflect changes made to the European Union Treaties 
and the coming into force of the Treaty on European Union and the Treaty on the Functioning of the European Union.
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