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In Brief
Cases

 ■ A. (A CHILD), IN RE [2014] EWCA Civ 871, June 26, 2014, CA, unrep. (Patten, Black & Underhill L.JJ.)
Jurisdiction of Court of Appeal–findings of fact in judgment or order

CPR rr.40.12 & 52.10, Senior Courts Act 1981 s.16. In May 2005, in proceedings under the Children Act 1989 Sch.1 
concerning a child, on mother’s (M) application district judge making order against father (F) for payment of £220,000. 
On February 14, 2011, judge handing down reserved judgment following hearing of various applications by M to enforce 
that order ([2011] EWHC 2380 (Fam)). On August 29, 2013, because parties were not prepared, judge (1) adjourning 
substantive hearing of an application made by M against F for a lump sum and periodical payments and giving directions, 
and (2) dismissing F’s application (made in witness statement filed on August 27) for corrections to the judgment of 
February 14, 2011 (made on grounds that the judgment contained statements that were either incorrect or misleading), 
and making order accordingly. Subsequently, judge refusing F permission to appeal against the dismissal of his judgment 
correction application and F applying to Court of Appeal for permission to appeal. Held, granting permission but 
dismissing appeal, (1) by statute the Court of Appeal has jurisdiction to hear and determine appeals “from any judgment 
or order of the High Court” (s.16), (2) accordingly, by rule the Court may “affirm, set aside or vary” any “order” made 
by, or “judgment” given by, the lower court (r.52.10(2)(a)), (3) for the purposes of those provisions a distinction has to be 
made between the judgment or order of the court below and the reasons given for that judgment or order, (4) if a judge’s 
findings of fact are of the kind which are not to be regarded as forming part of his judgment so as to be amenable to 
appeal in themselves then the Court of Appeal has no jurisdiction to entertain an appeal from a judge’s refusal to amend 
such findings in accordance with the criticisms of the affected party. (5) Further, findings of that kind do not fall into the 
category of errors in a judgment or order that may be corrected by a court under r.40.12 (the “slip rule”). Observations 
on remedies available to party alleging non-appealable factual errors in reserved and unreserved judgments. Lake v 
Lake [1955] P. 336, CA, Compagnie Noga d’Importation et d’Exportation SA v Abacha (No. 3) [2002] EWCA Civ 1142, 
[2013] 1 W.L.R. 307, CA, Space Airconditioning Plc v Guy [2012] EWCA Civ 1664, [2013] 1 W.L.R. 1293, CA, In re M. 
(Children) [2013] EWCA Civ 1170, October 4, 2013, CA, unrep., ref’d to. (See further “In Detail” section of this issue of 
CP News.) (See Civil Procedure 2014 Vol. 1 paras 40.3.1 & 52.0.13, and Vol. 2 para.9A-77.)

 ■ A v BRITISH BROADCASTING CORPORATION [2014] UKSC 25, [2014] 2 W.L.R. 1243, SC
Matters exempted from disclosure in court–directions prohibiting publication

Contempt of Court Act 1981 s.11, Human Rights Act 1989 ss.6 & 12 and Sch.1 Pt I arts 3, 8 & 10, European Convention 
on Human Rights 1950 art.13. In 1996, foreign national (A) who had been granted indefinite leave to remain in the 
UK, convicted and sent to prison for sexual offences against his step-child. Following service on A in 1998 by Home 
Secretary of notice of intention to make a deportation order, protracted legal proceedings ensuing involving tribunals 
and the Scottish courts with result that the deportation order not served until June 2002, and A not deported to 
his country of origin until December 14, 2013. In 2011, following the Home Secretary’s refusal of A’s application 
for revocation of the 2002 deportation order, A appealing to First-tier Tribunal claiming that the execution of the 
order would infringe his art.3 and art.8 rights. In relation to art.3, A contending that, because of his history as a sex 
offender, he would be at risk of violence in his country of origin when through publicity that history became known 
there. Under relevant procedural rules, tribunal directing that no report of the proceedings before it should directly 
or indirectly identify A or any member of his family. Tribunal refusing appeal, and both tribunal and Upper Tribunal 
refusing permission to appeal. A then applying to Court of Session for judicial review of the decision of the Upper 
Tribunal to refuse his application for permission to appeal. In those proceedings, on November 8, 2012, following 
a hearing of which no media organisation had been notified, judge (1) refusing A’s application for suspension of the 
deportation order, (2) allowing the petition to be amended by deleting A’s name and address and substituting initials, 
and (3) making an order under s.11 “prohibiting the publication of the name of the petitioner, or any particulars or 
details calculated to lead to the identification of the petitioner”, and directing “that no picture shall be published or 
broadcast of the petitioner in connection with these proceedings”. After becoming aware of the s.11 order, media 
organisation (X) applying for it to be set aside. On December 4, 2012, judge refusing that application but granting 
X leave to appeal. Inner House dismissing that appeal, holding that the material before the tribunal justified the 
conclusion that anonymity would be a significant protection of A’s art.3 rights, and that in any event the setting aside 
of the s.11 order would subvert the understanding on which A’s deportation had been authorised ([2013] CSIH 43, 
2013 SC 533). On X’s appeal to the Supreme Court against the decision of the Inner House, held, dismissing the 
appeal, (1) s.11 of the 1981 Act applies where the court “allows a name or other matter to be withheld from the 
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public in proceedings before the court”, and permits the court to “give such directions prohibiting the publication 
of that name or matter in connection with the proceedings as appear to the court to be necessary”, (2) when an 
application is made to the court to allow a name or matter to be withheld, that is not an application for relief made 
against any person as no remedy or order is sought against any respondent, (3) if ancillary directions under s.11 are 
also sought, prohibiting any publication of the name or matter in question, that equally is not an application for 
relief made against any respondent, (4) in such circumstances there is no respondent who should be notified, or who 
might be present or represented at the hearing, (5) there is therefore no obligation under s.12(2) of the 1998 Act to 
allow the media an opportunity to be heard before such an order can be granted, (6) where a s.11 order is made ex 
parte the media’s right under art.13 to an effective remedy for any violation of their art.10 rights is secured (as the 
present case indicated) by procedures enabling them to challenge such orders at a hearing where they are able to 
make representations, (7) the power given to the court by s.11 is not restricted to making orders to protect the public 
interest in the administration of justice and enables orders to be made for the purpose of protecting an individual’s 
Convention rights, (8) further, the court’s power to give directions under s.11 is not restricted to those circumstances 
where members of the public are present in the court room and the court allows a name or matter to be withheld. 
Extensive discussion of the principle of open justice and the inherent power of the court to determine how it should be 
applied. In re Guardian News and Media Ltd [2010] UKSC 1, [2010] 2 A.C. 697, SC, ref’d to. (See Civil Procedure 
2014 Vol. 2 paras 3C-75, 3D-47, 3D-73, 3D-78 & 3D-94.)

 ■ AKHTAR v BOLAND [2014] EWCA Civ 872, June 25, 2014, CA, unrep. (Gloster & Floyd L.JJ. and Sir 
Stanley Burnton)

Case allocation–admission reducing amount in dispute–costs following allocation to small claims track

CPR rr.14.5, 26.8 & 44.9, Practice Direction 26 para.7.4, Costs Practice Direction para.15.1. Following collision of 
vehicles on highway, on May 17, 2012, one party (C) issuing claim form making claim against the other (D) giving the 
value of the claim as “damages in excess of £5,000 but less than £10,000 plus interest and costs”. Among the items 
of special damage (which were denied by D) totalling £6,392.80, C claiming £5,280 for hire of replacement vehicle. 
D’s defence (served on July 26, 2012) admitting amounts of special damages in amounts less than those claimed by 
C. In allocation questionnaires, C submitting that the claim should be allocated to the fast track (then estimating costs 
to date as £7,000 plus VAT and disbursements, and the overall costs as likely to be £15,000 (including a 100 per cent 
success fee), plus VAT and disbursements), and D submitting that the most suitable track was the small claims track, 
averring that the issues were not complex and that the amount in dispute was £3,866 (being those special damages 
which D contested). In August 2012, court allocating the claim to the small claims track. District judge (1) refusing C’s 
application for re-allocation to the fast track, (2) entering judgment for C for the sum of £2,496 (the total of the sums 
admitted by D) and costs, and (3) ordering that para.15.1 should apply until service of the defence (so that the special 
costs rules applying to the small claims track would not apply during that period). Circuit judge granting C permission 
to appeal but dismissing the appeal and ordering C to pay D’s costs of the appeal assessed in the sum of £2,738.94. 
In dismissing the appeal, circuit judge rejecting C’s submission that the defence was not an admission that C was 
entitled to £2,496 but was no more than an offer to pay that sum. On C’s appeal to the Court of Appeal against the 
circuit judge’s decision and the order for costs, held, dismissing the substantive appeal but allowing the costs appeal 
and setting aside the order for costs, (1) it was clear that the district judge interpreted the defence as including an 
unqualified admission that the claimant was entitled to the sum of £2,496, (2) at trial (a) any allegation in D’s defence 
inconsistent with that admission would be disregarded, (b) the rate of the hire charge and its duration would be in 
issue, but (c) D could not challenge C’s entitlement to damages for loss of use of his vehicle, or the reasonable need 
of the claimant to hire a replacement vehicle for a reasonable time and at a reasonable hire charge, (4) once the court 
had determined that D accepted that C was entitled to judgment in the sum of £2,496, the only sum in dispute was the 
balance of the claim, which was less than £5,000, (5) in the circumstances the judge was entitled to allocate the claim 
to the small claims track, (6) r.44.9 (as it stood before April 1, 2013) provided that, once a claim has been allocated to 
the small claims track the special rules as to liability for costs contained in Part 27 apply to the period before, as well as 
after, allocation (see also para.15.1), accordingly (7) on the basis of the allocation of the case to the small claims track, 
the circuit judge had no power to order C to pay D’s costs of the appeal. [Ed.: for r.44.9 and para.15, see now r.46.11 
and PD 46 para.7.1.] (See Civil Procedure 2014 Vol. 1 paras 26PD.7, 46.11.2, 46PD.7 & 44x.9.1.)

 ■ AMERICAN LEISURE GROUP LIMITED v GARRARD [2014] EWHC 2101 (Ch), June 26, 2014, unrep. 
(David Richards J.)

Service of claim form within and out of jurisdiction–completion of “step required” within time–extension 
of time

CPR rr.6.15, 6.34, 7.5 & 7.6. BVI company (C), defending in Florida court proceedings brought against it by investors, 
issuing claim form in Chancery Division on August 7, 2013, bringing claim against former directors and consultants 
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for indemnity against any liability established in those proceedings. (Defendants likely to argue that the relevant 
limitation period expired in August 2013.) C not filing with claim form notice required by r.6.34(1)(a) (Form N510). 
(Accordingly, claim form correctly stamped by court as “Not for service out of the jurisdiction”.) Claim form giving 
two addresses for service on the first defendant, an individual (D), one in Switzerland (residential) and the other in 
London (business office). Upon receiving a copy of an order granting C permission to serve out of the jurisdiction 
on three other defendants with addresses in the USA, D instructing London solicitors (X) who advised C (1) that D’s 
residential address was in London (where he had been resident since January 2011), and (2) that they were instructed 
to accept service. On January 16, 2014, C sending X by DX a letter enclosing the claim form. On January 22, 2014, 
C filing Form N510 (pursuant to r.6.34(2)(a)) and on February 3, 2014, sending claim form by FedEx addressed to D 
at the Switzerland address, but failing to effect service on D by these means. D making application (1) for declaration 
that the claim form had not been validly served on him, and (2) for order dismissing the proceedings against him. D 
submitting that the time for service on him was governed by r.7.5(1) and C had not taken the relevant step required 
within four months of issue. In opposing application, C submitting that the time for service on D was governed by 
r.7.5(2) and service was validly effected within six months by their sending the claim form to X. C making cross-
application either (1) for order for an extension of time under r.7.6(3) for compliance with r.7.5, or (2) for order 
under r.6.15(2) that steps already taken to bring the claim form to the attention of D was good service. Held, granting 
C’s application and dismissing D’s cross-application, (1) r.7.5(2), which in terms refers to Section IV of Part 6, is 
concerned exclusively with service out of the jurisdiction, (2) it cannot be argued that, provided that a claim form 
is one which is to be served out of the jurisdiction, the time for service is six months from the date of issue, whether 
within or out of the jurisdiction, (3) r.6.40(3)(c), which permits service “by any other method permitted by the law of 
the country in which it is to be served”, is also concerned exclusively with service out of the jurisdiction and could 
not assist C in this case, (4) before January 16, 2014, C had made no attempt at all to effect service on D, (5) an order 
for extension of time could not be made in C’s favour because they had failed to show that they took all reasonable 
steps to comply with r.7.5, (6) in the circumstances r.6.15 was not in point because the question was whether service 
was effected in time and not whether service by an alternative method or at an alternative place should be permitted. 
(See Civil Procedure 2014 Vol. 1 paras 6.15.1, 6.34.1, 6.40.5, 7.5.1 & 7.6.2.)

 ■ COLL v FLOREAT MERCHANT BANKING LTD [2014] EWHC 1741 (QB), June 3, 2014, unrep. 
(Hickinbottom J.)

Solicitor’s undertaking not to court–application to commit for breach

CPR r.81.11, Solicitors Act 1974 s.50(2). Private investment company (D1), of which businessmen (D3 and D4) 
were managing partners, employing individual (C) whose role involved providing services to another company 
(D2) which had been set up by D3 and another businessman (X) as a vehicle for property investment. Under her 
contract of employment, C (who was related to X by marriage) provided with desktop computer “for business and 
reasonable personal use”. D3 not flourishing and X joining another company in similar line of business. Following 
the termination of her employment by D1, the computer, which contained, as well as data relating to D2’s activities, 
data relating to C’s personal affairs, retained at office premises of D1 and D2 and parties unable to agree terms 
on which C could have access to it. During November 22 to 25, in negotiations conducted by their respective 
solicitors, defendants undertaking to deliver computer to their solicitors (Y) for safe-keeping and, on November 
25, Y undertaking not to part with possession of it or to permit access to it. On November 27, 2013, on basis that 
the computer belonged to her, C (1) commencing proceedings against D1, D2, D3 and D4 (the defendants) for 
conversion of property, for delivery up of the computer “and any copies of any nature of any contents” of it, for 
damages, and for a permanent injunction restraining the defendants from making use of any of C’s personal data 
obtained by the defendants by their accessing the computer, and (2) making application for interim relief. Defendants 
(1) entering defence in which admitted that, on November 27 & 28, they had had the contents of the computer 
imaged, and inspected, and (2) making counterclaim alleging that C, in breach of her duty of confidentiality, had 
made copies of confidential files on the computer and had provided confidential information to X. C applying under 
r.81.11 for permission to make an application for the committal to prison of Y (whom they sought to join as additional 
defendants for that purpose) and of the defendants on the basis that, by making and inspecting images, they breached 
the pre-action solicitors’ undertakings given by Y on November 25. Held, refusing C’s application, (1) the High Court 
has an inherent disciplinary jurisdiction over solicitors (maintained by s.50(2)) as officers of the court, (2) the court 
also has the power to enforce a positive undertaking given by a solicitor, even if not given to the court by making 
an order upon the solicitor to do the act which he has undertaken to do, (3) the court’s summary jurisdiction over 
solicitors is extraordinary, and therefore should only be exercised sparingly, (4) the question of whether the court 
has jurisdiction to commit for breach of a solicitor’s undertaking, other than one made to the court, has never been 
authoritatively determined, (5) where a solicitor has failed to perform a negative undertaking, the appropriate course 
for the party disadvantaged to take is to seek an injunction (or undertaking to the court in lieu) preventing further 
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non-compliance which, if breached, will found an application to commit, (6) given the other procedures nowadays 
available, there will generally be no compelling reason for seeking to commit a solicitor for breach of an undertaking 
not to the court (assuming such power to commit exists), and (7) because of the “potential for tactical mischief”, on 
public policy grounds such proceedings should generally be discouraged, particularly where the undertaking is given 
by a solicitor acting for a party in litigation, (8) in the instant case, in giving their undertaking, Y clearly avoided giving 
any undertaking about what actions had been taken with regards to the contents of the computer and there was no 
reasonable prospect of C’s proving to the required standard the breach by Y which she alleged. United Mining and 
Finance Corporation Limited v Becher [1910] 2 K.B. 296, In re A Solicitor [1966] 1 W.L.R. 1604, Geoffrey Silver & 
Drake v Baines [1971] 1 QB 396, CA, ref’d to. (See Civil Procedure 2014 Vol. 1 paras 81.4.6 & 81.11.1, and Vol. 2 
paras 3C-24, 7C-42, 7C-223+, 7C-248+ & 7C-249+.)

 ■ DILLARD v F&C COMMERCIAL PROPERTY HOLDINGS LTD [2014] EWHC 1219 (QB), April 16, 2014, 
unrep. (Akenhead J.)

Permission for “second” appeal–whether statutory appeal ousted by ADR agreement

CPR r.52.13, Access to Justice Act 1999 s.55, Party Wall etc Act 1996 s.10. Individual owner of city residential 
property (C) and company (D) owning adjoining property entering into deed to regulate relations between them 
concerning development intended by D of their property. By cl 12 deed specifying dispute resolution procedure 
(providing for reference to a single expert), and by cl 11 requiring the parties to adhere to the requirements of the 
1996 Act. Various disputes or differences arising between the parties in the course of the development referred to 
surveyors. During 2010 to 2013, three surveyors producing three awards under the provisions of the 1996 Act, 
including (on April 5, 2013) an “addendum award” allowing C £9,350 for the cost of remedial work and likely losses. 
C issuing an Appellant’s Notice in the Central London County Court, asking for a re-hearing, and submitting that 
the addendum award should be set aside on various grounds, including grounds (1) that it was unfair and wrong, 
and (2) that, because it dealt with matters which under the deed had to be referred to determination by an expert 
rather than the party wall surveyors under the 1996 Act, it was a nullity. D applying to have the latter ground of 
appeal struck out. Judge granting application, holding that the dispute resolution procedure within s.10 of the 1996 
Act was not contractually ousted by the deed and in effect the award was jurisdictionally valid. C then issuing an 
appellant’s notice seeking to challenge the County Court judge’s decision in the Queen’s Bench Division before a 
High Court judge, essentially on the ground that the judge’s interpretation of the deed was wrong. High Court judge 
granting permission to appeal. On appeal, D submitting (1) that the County Court judge’s decision was correct for the 
reasons he gave, and (2) that C’s appeal to the High Court judge was “an appeal from an appeal” and therefore, by 
operation of r.52.13(1), permission for the appeal was required from the Court of Appeal. Held, allowing C’s appeal, 
(1) the cl 12 and s.10 procedures were markedly different, and on the proper interpretation of the deed it was clear 
that the parties intended that the cl 12 procedure was to apply, (2) the appeal to the High Court was not a “second” 
appeal, because insofar as C’s appeal to the County Court challenged the award on the ground that it was a nullity 
as in excess of jurisdiction it was not an appeal. Observations on the differences between the concept of an appeal 
and a jurisdictional challenge. Clark v Perks [2001] 1 W.L.R. 17, CA, ref’d to. (See Civil Procedure 2014 Vol. 1 
para.52.13.2, and Vol. 2 para.9A-843.)

 ■ POWER v MELOY WHITTLE ROBINSON SOLICITORS [2014] EWC Civ 898, July 2, 2014, CA, unrep. 
(Tomlinson, Briggs & Vos L.JJ.)

Defendant’s solicitors instructed to accept service–mis-service of claim form–whether steps taken 
constituting good alternative service

CPR rr.3.10, 6.4, 6.7, 6.15, 6.16 & 7.6. On January 28, 2000, claim brought by an individual (C) represented by 
solicitors (D) under a statutory compensation scheme for injuries suffered at work compromised by his acceptance of 
£6,771. Subsequently, C instructing new solicitors (X) to pursue professional negligence claim against D (a claim then 
valued at £33,000). On March 10, 2010, solicitors (Y) instructed by D confirming to X that they were instructed to 
accept service of the claim form on behalf of D. C’s claim, and other similar prospective and existing claims brought 
by other individuals against law firms alleging their negligent handling of claims made under the statutory scheme, 
becoming subject to case management order made by a county court judge on May 3, 2011, under which claimants 
required to follow a mandatory court sanctioned procedure (involving disclosure and the commissioning of joint 
medical evidence) prior to the issue of any claim form. C complying with this order and, on August 31, 2012 (one 
month before the expiry of the relevant limitation period), X (C’s solicitors) sending claim form to the County Court 
Money Claims Centre for issue. On September 14, 2012, court issuing claim form (correctly marked for solicitor 
service) but, contrary to C’s wish to serve the claim form himself (of which court had been notified in accordance with 
r.6.4(1)(b)), by post serving claim form on D (instead of returning sealed papers to X) and failing to send to C the notice 
required by r.6.17(1) where claim form served by court (indicating date of deemed service). On September 18, 2012, 
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D receiving claim form and sending it to Y (their solicitors). From September 2012 onwards, X and Y in occasional 
communication about matters relevant to the progressing of C’s claim. After realising (at end of March or early April 
2013) that the claim form had not been served on Y on behalf of D in accordance with r.6.7(1), on May 1, 2013, X, 
on behalf of C, making ex parte application for an extension of time for service of claim form pursuant to r.7.6(3) 
(the period of initial validity having expired on January 14, 2013), and in the alternative, for an order dispensing 
with service of the claim form pursuant to r.6.16. On May 17, 2013, district judge granting C’s r.7.6 application and 
extending time for service to May 31, 2013. On May 28, 2013, X serving claim form on Y. On June 3, Y for their client 
D filing acknowledgment of service, indicating that they intended to contest jurisdiction (but, in event, not within 
14 days (or at all) making an application under r.11(1)) and, on same day, Y (on behalf of D), issuing an application 
notice seeking an order setting aside the district judge’s order of May 17, 2013, and striking out the proceedings. In 
opposing that application at the hearing before a judge, C relying upon r.7.6(3), and in the alternative, not just upon 
r.6.16, but also upon r.6.15 (alternative service). Judge granting D’s application. On C’s appeal, held, allowing the 
appeal (1) in the circumstances, by operation of r.6.7(1), in order to effect valid service, C had to serve the claim form 
on D’s solicitors (Y) at their business address, (2) under r.6.15 a court may authorise service by an alternative method 
or at an alternative place where there is “good reason” to do so, (3) the mere fact that a defendant has learned of 
the content of the claim form cannot, without more, constitute a good reason, but it is a critical factor, (4) the court 
should consider (a) the reasons why service was not effected in the ordinary way during the period of the validity of 
the claim form and (b) whether the steps already taken to bring it to the claim form to the attention of the defendant 
constituted good service, (5) in the instant case the judge had before him all the material which he needed in order to 
give proper consideration to C’s application under r.6.15 but was not referred to recent Supreme Court authority on 
the rule and had erred in the reasons he gave for rejecting that application, (6) the criticisms that could be made of 
X for the failure to serve the claim form in accordance with r.6.7(1) during its period of initial validity were “muted”, 
(7) there was good reason for ordering that the steps taken by C (before he was aware of the mis-service) to bring the 
claim form to the attention of D constituted good service, (8) as a result of those steps, D knew (a) everything they 
needed to know about C’s claim, (b) that he intended to pursue it by action, and (c) that he had attempted to serve 
the proceedings upon D (albeit through the medium of the court). Court observing that the errors made by the court 
were errors of a type generally capable of being remedied under r.3.10. Abela v Baadarani [2013] UKSC 44, [2013] 1 
W.L.R. 2043, SC, Stoute v LTA Operations Ltd [2014] EWCA Civ 657, May 15, 2014, CA, unrep., ref’d to. (See further 
“In Detail” section of this issue of CP News.) (See Civil Procedure 2014 Vol. 1 paras 3.10.3, 6.7.1, 6.15.5 & 6.17.2.)

 ■ TCHENGUIZ v DIRECTOR OF THE SERIOUS FRAUD OFFICE [2014] EWHC 1315 (Comm), April 29, 2014, 
unrep. (Eder J.)

Documents disclosed by non-party–subsequent use of for purpose other than the proceedings

CPR rr.31.17 & 31.22. Individuals (C) bringing proceedings against SFO (D) claiming losses arising from the issue 
of search warrants. D making disclosure and judge granting C’s application under r.31.17 for disclosure by firm of 
accountants (X) who had provided information to the SFO under Criminal Justice Act 1987 s.2, but who were not 
party to the proceedings ([2013] EWHC 2297 (QB)). C desiring to obtain from specialist counsel, not engaged in the 
current proceedings, advice as to whether by their conduct as revealed and supported by the disclosed documents 
X and/or the SFO had committed criminal offences (the “proposed course of action”). C applying to the court (1) for 
declaration that they did not require the court’s permission under r.31.22(1)(b) for purpose of using the documents 
for their proposed course of action, alternatively, (2) for an order under that provision granting such permission. 
Held, granting the application, (1) generally, a party to whom a document has been disclosed may use it only “for 
the purpose of the proceedings in which it is disclosed” (r.31.22(1)), (2) as under the disclosure process, parties 
are compelled to disclose documents, the court should be astute to ensure that the process is not used for some 
collateral purpose or ulterior motive, (3) in the instant case the proposed course of action, which would involve 
giving the documents to other counsel specifically to obtain criminal advice for the reasons which C gave, could not 
properly be characterised as being for the purpose of the proceedings in which the documents were disclosed, (4) 
accordingly, C’s proposed course of action involved the collateral use of the relevant documents and the permission 
of the court under r.31.22(1)(b) was required, (5) an applicant seeking permission carries the burden of proof and (as 
the authorities indicate) is required to show “cogent and persuasive reasons” why any particular document should be 
released amounting to “special circumstances”, (6) in the instant case, the extent of C’s proposed course of action was 
limited to the obtaining of special legal advice from external lawyers and there were special circumstances which 
justified the grant of permission for that collateral use. Authorities on court’s exercise of discretion under r.31.22 
explained. Cobra Golf Inc v Rata [1996] F.S.R. 819, SmithKline Beecham plc v Generics (UK) Ltd [2003] EWCA Civ 
1109, [2004] 1 W.L.R. 1479, CA, Marlwood Commercial Inc v Kozeny [2004] EWCA Civ 798, [2005] 1 W.L.R. 104, 
CA, Virgin Media Communications Ltd v British Sky Broadcasting Group plc [2008] EWCA Civ 612, [2008] Bus. L.R. 
154, CA, ref’d to. (See Civil Procedure 2014 Vol. 1 para.31.22.1.)
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In Detail
POWER TO DETERMINE APPEALS

Section 16 of the Senior Courts Act 1981 states that the Court of Appeal shall have jurisdiction to hear and determine 
appeals “from any judgment or order of the High Court”. CPR r.52.10(2)(a) states that the Court may “affirm, set aside 
or vary” any “order” made by, or “judgment” given by, the lower court. In Issue 8/2013 (October 25, 2013) of CP 
News, references were made to Johnson v Bank of Scotland [2013] EWCA Civ 982, June 7, 2013, CA, unrep, and In 
re M (Children) [2013] EWCA Civ 1170, October 4, 2013, CA, unrep., where the Court explained that an appeal lies 
to the Court, not against the reasons which the lower court gave for its decision but against “the order made” (White 
Book 2014 Vol. 1 para.52.0.13). The distinction is elusive and there are risks involved in attempting to summarise it.

The Court of Appeal returned to it in the recent case of In re A Child, [2014] EWCA Civ 871, June 26, 2014, CA, 
unrep. (for summary see the “In Brief” section of this issue of CP News). Discussions of the distinction generally begin 
with the decision of the Court in Lake v Lake [1955] P. 336, CA, where the usual formal order was made in favour of a 
wife in matrimonial proceedings. In his reasoned judgment the judge had found that she had committed adultery but 
there was no mention of that finding (as there did not have to be) in the order. In the Court of Appeal the wife’s attempt 
to appeal against the finding of adultery was rejected. In Cie Noga d’Importation et d’Exportation SA v Australian and 
New Zealand Banking Group Ltd (No 3), [2002] EWCA Civ 1142, [2003] 1 W.L.R. 307, CA, referred to by Patten L.J. 
in giving the lead judgment in the instant case, Waller L.J., explained (para.27) that the “correct reading” of Lake v 
Lake is not that some formal document recording the order must exist but, properly understood, means that:

“if the decision when properly analysed and if it were to be recorded in a formal order would be one that the would-
be appellant would not be seeking to challenge or vary, then there is no jurisdiction to entertain an appeal.”

Thus, as Waller L.J. further explained (ibid), “if the decision of the court on the issue it has to try (or the judgment or 
order of the court in relation to the issue it has to try) is one which a party does not wish to challenge in the result, it 
is not open to that party to challenge a finding of fact simply because it is one he or she does not like”.

In the recent case, the appellant did not attempt to challenge the principles stated above. Instead it was submitted 
that the unsuccessful application made by the appellant to the judge in the court below for “corrections” to findings 
made in his judgment was in effect made under r.40.12 (Correction of errors in judgments or order), the so-called 
“slip rule”, and that the judge’s refusal of that application was appealable to the Court of Appeal. Rule 40.12 speaks of 
a court’s power to correct an accidental slip or omission “in a judgment or order”. The Court rejected that submission. 
Patten L.J. said:

“23. It seems to me that if a judge’s findings of fact are of the kind which are not to be regarded as forming part of 
his judgment so as to be amenable to appeal in themselves then this Court has no jurisdiction to entertain an appeal 
from a judge’s refusal to amend such findings in accordance with the criticisms of the affected party. Findings of that 
kind which cannot be said to form part of the judgment within the meaning of r.40.12 cannot be amended at any 
time under the slip rule and a judge’s refusal to accede to an application under r.40.12 is not in such circumstances 
open to challenge.

24. Even if the judge’s findings are themselves appealable as part of the ‘judgment’ within the meaning of the 1981 
Act, the form and content of those findings is a matter for the judge to determine on his consideration of the evidence. 
The judge retains the power to withdraw his judgment and to amend his reasons or even his decision at any time 
until the order is made. But once the order is made he is functus and, apart from the power to amend the order under 
r.40.12 to correct accidental slips in the form and wording of the order, the disappointed party’s only remedy is to 
appeal.”

Black LJ. and Underhill L.J. agreed with the judgment of Patten L.J. but both judges gave short judgments. Black L.J. 
sought to clarify the meaning to be given to “judgment or order” in the provisions referred to above in terms that lay 
persons could understand. Underhill L.J. rejected the suggestion that the Court’s judgment in this case (and cases 
referred to) indicated that there is no mechanism “by which a party can challenge patent, and perhaps damaging, 
errors of fact contained in a judgment unless the alleged error gives rise to a ground for challenging the actual 
decision of the Court”. His lordship added (para. 34):

“A party will routinely have the opportunity to draw to the attention of the Court any factual errors in a judgment 
before it is finalised. As My Lord has noted, that is positively invited where the judgment is pre-circulated in draft 
in accordance with the modern practice where judgment has been reserved; but there is an equivalent opportunity 
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in the case of a judgment delivered orally, since parties or their advocates at the conclusion of the judgment are 
entitled, whether expressly invited to or not, to point out any mistakes which can be corrected if a transcript is 
produced. Parties and advocates should always read – or, as the case may be, listen to – a judgment with care so as 
to be able to take advantage of this important safeguard (though it should also be emphasised that the opportunity to 
propose corrections of this kind is not an opportunity to challenge findings on which the judge has made a deliberate 
decision).”

ALTERNATIVE SERVICE OF CLAIM FORM
In the CPR r.6.5 (Personal service) para.(1) states that where required by a Part in the CPR other than Part 6, by any 
other enactment, by a practice direction or by a court order, a claim form must be served personally. Paragraph 
(2) of r.6.5 states that, in other cases, a claim form may be served personally except where r.6.7 applies or in any 
proceedings against the Crown. Going to r.6.7 (Service on a solicitor etc), one sees that it states in part that (subject 
to r.6.5(1)) where a solicitor acting for a defendant has notified the claimant in writing that the solicitor is instructed 
by the defendant to accept service of the claim form on behalf of the defendant at a business address within the 
jurisdiction, then “the claim form must be served at the business address of that solicitor” (r.6.5(1)(b)). The mandatory 
terms of this provision are noteworthy.

In r.6.15 of the CPR (Service of the claim form by an alternative method or at an alternative place) para.(1) states that, 
where it appears to the court that there is a good reason to authorise service by a method or at a place “not otherwise 
permitted by this Part”, the court may make an order permitting service by an alternative method or at an alternative 
place. Paragraph (2) of the rule states that, on an application under this rule, the court may order that “steps already 
taken” to bring the claim form to the attention of the defendant “by an alternative method or at an alternative place” 
is good service. Rule 6.15 is one of the few rules in the CPR whose effect has been authoritatively considered by the 
House of Lords or the Supreme Court; see Abela v Baadarani [2013] UKSC 44, [2013] 1 W.L.R. 2043, SC (referred to 
in White Book 2014 Vol. 1 para.6.15.1), where the rule was called in aid in circumstances where service had to be 
effected on a defendant outside the jurisdiction.

The effect of r.6.15 (in the light of the Abela case) fell for consideration by the Court of Appeal in the recent case of 
Power v Meloy Whittle Robinson Solicitors [2014] EWC Civ 898, July 2, 2014, CA, unrep., where the judgment of 
the Court was given by Tomlinson L.J. (with whom Briggs & Vos L.JJ. agreed). As the summary of this appeal given 
in the “In Brief” section of this issue of CP News shows, in issuing the claim form the court made two errors which 
prejudiced the claimant (C) and of which C remained unaware for the duration of the period of initial validity. The 
application made by C under r.6.15 to retrieve the situation was unsuccessful before the judge, but the Court of 
Appeal allowed C’s appeal. The case demonstrates that resort may be had to r.6.15 where service ought to have been 
effected on a defendant’s solicitor in accordance with r.6.7(1) (despite the mandatory terms of the latter provision).

The defendants in this case, upon receiving the claim form in the post from the court, immediately sent it to their 
solicitors (Y), upon whom service of the claim form should have been effected. In his judgment, Tomlinson L.J. makes 
some references to the point in time at which Y realised (even though the claimant’s solicitors (X) did not realise 
that there had been mis-service by the court) that the claim form had not been properly served in accordance with 
r.6.7(1). And his lordship said that he was “particularly puzzled” as to why, in one exchange between X and Y, Y 
did not point out to X that proper service had not been effected (para.37). That fact, together with other aspects of 
the communications between the solicitors, lent weight to the inference “that the claim was acknowledged to be 
live, which in the context was consistent with service having been effected within the period of initial validity of 
the claim form” (para.39). It may be commented that there is no general duty upon one party to actual or potential 
civil proceedings to point out the mistakes of another party or of his legal advisers (see authorities referred to in 
White Book 2014 Vol. 2 para.11-14, in particular Thames Trains Ltd v Adams [2006] EWHC 3291 (QB), December 
20, 2006, unrep.). Unfortunately, nowadays errors made by court staff in the handling of proceedings and having 
the effect of prejudicing parties are not uncommon. It is to be hoped that things will improve and that, in the mean 
time, it will not be felt necessary to impose on solicitors acting in civil proceedings a duty to draw such errors to the 
attention of their opponents.
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