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In Brief
Cases
 ■ ALTOMART LTD v SALFORD ESTATES (NO. 2) LTD [2014] EWCA Civ 1408, October 29, 2014, CA, 

unrep. (Moore-Bick, Ryder & David Richards L.JJ.)
Respondent’s notice–application for permission to file out of time–relief from implied sanction

CPR rr.3.1(2)(a), 3.8, 3.9 & 52.5. Landlords of commercial property (C) presenting winding up petition against their 
tenants (D) claiming an amount due under an arbitration award, a sum due in respect of service charges and a sum 
due in respect of insurance rent. D applying to have the petition stayed or dismissed on the grounds (1) that the amount 
due under the award had been paid, (2) that there was a bona fide and substantial dispute about the other amounts 
said to be due, and (3) that that dispute should be referred to arbitration. On March 4, 2014, judge concluding (1) that 
there was no bona fide and substantial dispute in relation to either of the other amounts, but (2) staying the petition in 
order for the matter to be determined in arbitration. Judge granting C permission to appeal to Court of Appeal against 
that decision. C serving notice of appeal on March 10. On April 24, 2014, substantive appeal listed for hearing on 
November 10, 2014. For purpose of making submission that judge’s decision could be upheld for reasons different 
from those he gave (in particular, that there was a substantial dispute as to the other amounts), D resolving to file 
a respondent’s notice (as required in such circumstances by r.52.5(2)(b)) and on April 29 applying under r.3.1(2)(a) 
for extension of time to that date from March 24 (when by operation of r.52.5(4) time expired) for doing so. Vice-
President directing that this application, which was opposed by C, should be determined not by a single lord justice 
but by a full court at a hearing. Held, granting the application, (1) D’s application was simply an application under 
r.3.1(2)(a) for an extension of time, albeit one made after the time prescribed by the rules had already expired, and 
was not an application for relief from any sanction expressly imposed by the rules, practice directions or any order 
of the court to which r.3.8 and r.3.9 would apply, (2) r.52.5 is an example of a provision which prescribes how 
proceedings are to be conducted without expressly prescribing the consequences of a failure to comply, (3) in the 
instant case, the consequence which D faced for their failure to comply with that provision was that they would not 
be able to contend on the appeal that the judge’s decision could be upheld for reasons different from those he gave, 
(4) that consequence could be characterised as an “implied sanction” and the authorities establish that in dealing 
with applications for relief from such a consequence the court should adopt the same approach as that to be adopted 
in determining applications under r.3.9, (5) accordingly the Mitchell principles applied to D’s application, (6) in the 
circumstances, although D’s delay (36 days) was considerable and the reasons for it not very persuasive it could not 
properly be regarded as a serious or significant breach of the rules and for this and other reasons (including lack of 
prejudice to C and of any threat to the appeal timetable) their application should be granted. Attorney General of 
Trinidad and Tobago v Matthews [2011] UKPC 38, PC, Sayers v Clarke Walker (Practice Note) [2002] EWCA Civ 
645, [2002] 1 W.L.R. 3095, CA, Robert v Momentum Services Ltd [2003] EWCA Civ 299, [2003] 1 W.L.R. 1577, CA, 
Mitchell v News Group Newspapers Ltd (Practice Note) [2013] EWCA Civ 1537, [2014] 1 W.L.R. 795, CA, Denton 
v TH White Ltd (Practice Note) [2014] EWCA Civ 906, [2014] 1 W.L.R. 3926, CA, CA, Utilise T.D.S. Ltd v Davies 
[2014] EWCA Civ 906, [2014] 3 Costs L.O. 417, CA, ref’d to. (See further “In Detail” section of this issue of CP News.) 
(See Civil Procedure 2014 Vol. 1 paras 3.1.2, 3.9.4 & 52.5.5)

 ■ CALIENDO v MISCHON DE REYA [2014] EWHC 3414 (Ch), October 21, 2014, unrep. (Hildyard J.)
Notification of funding arrangements–delay–relief from sanction

CPR rr.3.9, 44.3B & 44.15 [pre-April 2013], Practice Direction (Pre-Action Protocol) paras 9.3 & 9.8, Professional 
Negligence Pre-action Protocol para.B2. On December 18, 2009, in compliance with para.B2.1, claimants sending 
letter of claim to defendant intimating a professional negligence claim. On January 18, 2010, response sent on behalf 
of D and their indemnity insurers. After lengthy pre-action correspondence (up until May 2012), C engaging new 
solicitors and on February 20, 2013, entering into CFA with them and into an ATE insurance policy, and on March 
18, 2013, entering into a CFA with counsel. Although obliged by para.9.3 to notify D within seven days of those 
arrangements (that is by, respectively, February 27 and March 18), C failing to do so. However, C providing D with 
the information about their funding arrangements in their letter before action sent on June 11, 2013. Accordingly 
the notice given was approximately 3½ months late as regards the first CFA and the ATE policy and 2½ months late 
as regards counsel’s CFA. On June 17, 2013, C issuing and serving claim form on D (together with Form N251), and 
making application under r.3.9 (opposed by D) for relief from the sanctions arising under r.44.3B(1) as a consequence 
of the late service of the funding arrangements information. Held, granting the application, (1) a party who seeks 
to recover an additional liability must provide information about the funding arrangement to the court and to other 
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parties as required by a rule, practice direction or court order (r.44.15(2)); (2) a party who enters into a funding 
arrangement must inform the other parties as soon as possible and in any event within 7 days of entering into the 
funding arrangement concerned (or, where a claimant enters into a funding arrangement before sending a letter 
before claim, in the letter before claim) (para.9.3); (3) in the event of late notice of funding arrangements, unless the 
court orders otherwise, a party may not recover as an additional liability any additional liability for any period during 
which that party failed to provide information about a funding arrangement and any insurance premium (r.44.3B(1)
(c) & (e)); (4) in the instant case, (a) the identification and assessment by the court of the seriousness or significance 
of C’s failure to comply with the rules involved not the seriousness and significance for D of C having pre-April 2013 
ATE/CFA funding arrangements in place, but the seriousness and significance for D and other court users of their 
late notification; (b) D’s default was serious in the sense that it occurred in respect of a rule for which an automatic 
sanction is imposed in the event of its breach; (c) D were not able to show material prejudice to themselves in their 
conduct of the case from the breach, (d) C’s solicitors made a mistake and C conceded that there was no good 
reason for it, (e) it would not be fair, just or proportionate to deny C relief on the basis of the need for litigation 
to be conducted efficiently and at proportionate cost or for the cultivation of a culture of compliance (r.3.9(1)), (f) 
C’s breach did not occasion a serious and/or significant adverse effect on the efficient conduct and progress of the 
proceedings nor of the conduct and progress of other proceedings. Mitchell v News Group Newspapers Ltd (Practice 
Note) [2014] EWCA Civ 1537, [2014] 1 W.L.R. 795, CA, Denton v TH White Ltd (Practice Note) [2014] EWCA 
Civ 906, CA, [2014] 1 W.L.R. 3926, CA, ref’d to. (See Civil Procedure 2014 Vol. 1 paras 3.9.3, 3.9.4, 3.9.9, 3.9.10, 
44x.3B.2, 44x.15.2, C1A-014, C1-008 & C7-003.)

 ■ DEUTSCHE BANK AG v UNITECH GLOBAL LTD [2014] EWHC 3117 (Comm), October 3, 2014, unrep. 
(Teare J.)

Setting aside interlocutory order–making order subject to payment into court condition–ordering interim 
payment

CPR rr.3.1(3), 3.1(7), 24.6, 25.1 & 25.7, Practice Direction 24 paras 4 & 5, Senior Courts Act 1981 s.32. Bank (C) 
bringing action against borrowers (D) to recover sums due under credit facility agreement and interest swap agreement. 
D applying to amend statements of case, defence and counterclaim for purpose of alleging improper manipulation 
of rates by D and inducement by false representations. On February 28, 2013, judge dismissing application, finding 
that the pleas had no prospect of success ([2013] EWHC 471 (Comm)). On D’s further application, on September 20, 
2013, judge (1) on ground that judgment on the earlier application created an issue estoppel, refusing D permission 
to amend to claim rescission of the credit agreement for misrepresentation, (2) granting D permission to amend to 
plead a repudiatory breach of an implied term not to manipulate rates and to counterclaim for damages caused by 
it, and (3) granting C’s application for summary judgment on their principal claims for US$177m ([2013] EWHC 
2793 (Comm)). On November 8, 2013, Court of Appeal allowing D’s appeal against the judge’s order of February 28, 
2013, holding that the remedy of rescission was available to D ([2013] EWCA Civ 1372). Upon receiving submissions 
from the parties, judge (1) concluding that the effect of the Court of Appeal’s decision was that a rescission claim by 
D was not barred by issue estoppel and that any appeal by D against the order of September 30, 2013, refusing D 
permission to amend to make that claim, was bound to succeed, (2) ruling that, in those changed circumstances, it 
was appropriate for the court, in exercise of its power under r.3.1(7), to set aside that order rather than to require D to 
rectify the matter by an appeal, (3) ordering that, because in the light of the Court of Appeal’s judgment the submission 
upon which C was granted an order for summary judgment for US$177m could no longer be advanced, the order 
for summary judgment should be set aside, and (4) dismissing C’s application, made under r.24.6 and para.5 in the 
context of their application for summary judgment, for a conditional order requiring D to pay US$120m into court. On 
ground that, even if D at trial made good their case for rescission it could not avoid paying C US$120m as the price 
for the rescission of the loan agreement, C applying (1) under r.3.1(3) for an order imposing on D a condition to pay 
that sum into court, or (2) under r.25.6, for an interim payment order in that sum. Held, dismissing the applications, 
(1) r.3.1(3) does not give the court a general power to impose conditions whenever it happens to be making an order, 
(2) where other provisions in the CPR deal with a particular type of application, r.3.1(3) should not be used for the 
purpose of circumventing their requirements, (3) in the instant case, there was no proper basis upon which an order 
for payment in could be ordered under r.24.6 and para.5 and those provisions could not be circumvented by recourse 
to r.3.1(3), (4) under r.25.7 an interim payment may be ordered where the court is satisfied that the claimant “would 
obtain judgment for a substantial sum”, (5) in the instant case that condition was not satisfied because, in the event of 
C’s claims under the loan agreement being dismissed at trial because D’s defence of rescission (though opposed by C) 
succeeded on terms that D pay C US$120m, it could not be said that C had “obtained judgment” for that sum. Tibbles 
v SIG Plc [2012] EWCA Civ 518, [2012] 1 W.L.R. 2591, CA, Huscroft v P&O Ferries Ltd [2010] EWCA Civ 1483, 
[2011] 1 W.L.R. 939, CA, M.V. Yorke Motors v Edwards [1982] 1 W.L.R. 444, HL, ref’d to. (See Civil Procedure 2014 
Vol. 1 paras 3.1.4, 3.1.9, 3.1.9.1, 24.6.6, 24PD.5 & 25.7.1, and Vol. 2 paras 9A-103, 15-104 & 15-108.)
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 ■ ENERGY VENTURE PARTNERS LTD v MALABU OIL AND GAS LTD [2014] EWCA Civ 1295, October 9, 
2014, CA, unrep. (Tomlinson & McFarlane L.JJ. and Sir David Keene)

Freezing order–undertaking in damages–application for fortification

CPR r.25.1(1)(f). In series of transactions, Nigerian government (X) undertaking to pay Nigerian company (D) 
US$1,000m for surrender of oil prospecting licence and X issuing new licence to European oil companies (Y). 
Payments of at least US$1,000m made by Y into X’s account at a London bank (Z). BVI company (C) bringing 
commercial claim against D on alternative grounds for services provided in connection with the sale of the licence. 
In July 2011, C granted world-wide freezing order in respect of D’s assets up to US$215m and giving undertaking in 
damages. As continued, that order (1) requiring C to fortify their undertaking by giving written guarantee in sum of 
sum of US$150k, and (2) sanctioning agreement under which X would instruct Z to pay D US$1,000m less US$215m 
(out of funds frozen by the order) which Z were instructed to pay into court. Upon that payment in being made, D 
applying for order requiring C to fortify their undertaking in damages (made on ground said that D were entitled 
to further fortification because of the losses being caused to it by being kept from the use of the substantial sum of 
money in court). On January 13, 2012, High Court judge granting the application ([2012] EWHC 79 (Comm)), and 
ordering that fortification was appropriately assessed on the basis of US Prime Rate of 3.25% per annum (reflecting 
borrowing costs at a commercial rate of interest). On July 17, 2012, another High Court judge dismissing C’s 
application under r.3.1(7) to revoke the fortification order ([2012] EWHC 2215 Comm). On October 11, 2012, single 
lord justice granting C permission to appeal. (Before the hearing of the appeal, trial of C’s claim taking place during 
November and December 2012 and, in judgment delivered on July 17, 2013, judge awarding C US$110.5m plus 
interest and 90% of their costs, including costs of fortifying their undertaking.) Held, dismissing the appeal, (1) in 
determining whether fortification should be ordered in respect of an undertaking in damages a court is required to 
make an “intelligent estimate” of the likely amount of the loss for which a court would find the respondent should 
be compensated in the event of the undertaking being enforced, (2) loss will not qualify for compensation under an 
undertaking unless it has been caused by the grant of the injunction, (3) in making an intelligent estimate of the likely 
amount of loss the court must examine that causation issue, (4) it is for the respondent to show a sufficient level of 
risk of loss to require fortification, (5) it is not necessary for the respondent to establish the linked issues of likely loss 
and causation on a balance of probabilities, and it is in general unnecessary and inappropriate for a court to go into a 
detailed and prolonged assessment of those issues, (6) in the instant case the judge applied the correct legal test and 
assessed the amount of fortification correctly. Court reviewing and generally approving relevant modern first instance 
authorities. Sinclair Investment Holdings v Cushnie [2004] EWHC 218 (Ch), Harley Street Capital v Tchigirinski 
[2005] EWHC 2471 (Ch), Jirehouse Capital v Beller [2008] EWHC 725 (Ch), Bloomsbury International Limited v 
Holyoake [2010] EWHC 1150 (Ch), Fortress Value Recovery Fund v Blue Skye Special Opportunities [2012] EWHC 
1486 (Comm), ref’d to. (See Civil Procedure 2014 Vol. 1 para.25.1.25.10, and Vol. 2 paras 15.27, 15-28 & 15-32.)

 ■ EVANS v ROYAL WOLVERHAMPTON HOSPITALS NHS FOUNDATION TRUST [2014] EWHC 3185, 
October 8, 2014, unrep. (Leggatt J.)

Application to withdraw Part 36 offer–application made ex parte and without notice

CPR rr.3.1(2)(b), 23.4, 23.9, 23.10, 36.3 & 36.9, Human Rights Act 1998 Sch.1 Pt I art.6. Individual (represented 
by solicitors) bringing negligence claim against hospital (D) for permanent disability suffered from brain injury. D 
admitting negligence in failing to admit C for overnight observation but denying that its negligence had any causal 
effect on C’s clinical outcome and making Part 36 offer of £325,000 open until July 24, 2014. On July 23, 2014, at 
11.25am D serving on C by fax notice of withdrawal of their offer, and at 12.45pm C serving on D by fax a notice 
accepting the offer. On July 28, C seeking confirmation from D that, in accordance with r.36.11(7), the sum of 
£325,000 would be paid by August 14, 2014 (being 14 days from C’s notice of acceptance). Upon receiving no clear 
response from D, on August 6 C issuing and serving an application seeking a declaration that the proceedings had 
been settled for the sum of £325,000 and an order for judgment to be entered in favour of C. C then learning (1) that, 
on July 24, D had issued an ex parte and without notice application under r.6.3(5) for permission to withdraw their 
offer on grounds of change of circumstances, (2) that, on August 7, that application had been granted by a circuit 
judge who, in doing so, had given D permission under r.23.4(2)(c) to make the application without serving a copy of 
it on C, (3) that the order (“the ex parte order”) made on that application stated (a) that C’s purported acceptance of 
C’s offer should be set aside and no steps taken to seek to enforce payment until further order, (b) that all proceedings 
in the matter be stayed for a period of 3 months, and (c) that the requirement in r.23.9(2) (that the application notice 
and evidence in support be served on a respondent party after a without notice order shall have been made) should 
be dispensed with until such time as the court ordered otherwise. On August 14 C applying under r.23.10 to have 
the ex parte order set aside. On that application, circuit judge determining as a preliminary issue that the court had 
jurisdiction to permit D to withdraw its offer after C had accepted it within the 21 day relevant period (in effect 
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holding that a notice of withdrawal of a Part 36 offer served within the 21 day relevant period may be validated 
retrospectively by permission given subsequently by the court), but adjourning for a hearing by a High Court judge 
the questions (1) whether C was entitled to be provided with the notice of D’s application to withdraw its offer and 
its evidence in support of it, (2) whether the court should permit D to withdraw its offer, and (3) whether the action 
should be stayed until November 14, 2014. At hearing before High Court judge, D conceding that the answer to the 
first question was “yes”, but applying for an adjournment of the hearing of the other questions and submitting that, 
in determining that application the judge could and should take into account the evidence relied on in support of 
its application for permission to withdraw its Part 36 offer without at that stage the material being disclosed to C. D 
submitting (1) that such disclosure would itself defeat the reasons why an adjournment was required, and (2) that the 
adjournment sought was a procedural matter which did not engage the fundamental principles of open and natural 
justice. Held, rejecting D’s submission and granting C’s application, (1) before granting an adjournment a court needs 
to be satisfied that there is a sufficient reason to do so, (2) D’s application for an adjournment engaged C’s substantive 
legal rights and was an application which must itself be decided in accordance with the principles of natural justice 
and open justice, (3) it would be unlawful and improper for the court to receive evidence or argument from D in 
support of a request for an adjournment without C knowing the contents of that evidence and argument, (4) it was 
wrong in principle for D to make its application for permission to withdraw its Part 36 offer without notice to C and 
for the court to entertain that application, (5) the ex parte order should not have been made and C was entitled as of 
right to have it set aside, (6) as D had not served any evidence or disclosed any reasons to support the contentions 
that it should be given permission to withdraw its Part 36 offer C’s acceptance of the offer must be treated as effective, 
and C was entitled to judgment pursuant to r.36.11(7) for the accepted sum, (7) a respondent’s right under r.23.10 to 
apply to have an order made without notice set aside is only real and meaningful if that party is told the grounds on 
which the order was sought and made and is shown the evidence on which the applicant relied, (8) it is not legitimate 
for a court to use its dispensing power granted in r.23.9(2) in a way which is calculated to prevent a respondent 
from exercising that right effectively. Flynn v Scougall [2004] EWCA Civ 873, [2004] 1 W.L.R. 3069, CA, National 
Commercial Bank Jamaica v Olint Corpn Ltd [2009] UKPC 16, [2009] 1 W.L.R. 1405, PC, Al Rawi v Security Service 
[2011] UKSC 34, [2012] 1 A.C. 531, SC, R. (BSkyB Ltd) v Central Criminal Court [2014] UKSC 17, [2014] A.C. 885, 
SC, ref’d to. (See Civil Procedure 2014 Vol. 1 paras 3.1.3, 23.4.1, 23.10.1, 32.2.1, 36.3.4, 36.11.1 & 36.9.1.)

 ■ GREENWICH MILLENNIUM VILLAGE LTD v ESSEX SERVICES GROUP PLC [2014] EWCA Civ 960, [2014] 1 
W.L.R. 3517, CA (Jackson, Beatson & Gloster L.JJ.)

Permission to appeal–lower court judge’s reasons for refusing permission–determination of appeal

CPR rr.52.3 & 52.10. Corporate owners of building (C) bringing claim in TCC against specialist sub-contractors (D1) 
and firm of engineers (D2) engaged in construction of the building claiming damages for losses caused by flooding. 
By Part 20 claims, claims made by D1 against another party in the contractual chain (D3) and by D3 against yet 
another party (D4). Trial judge giving judgment for C against D1 and D2 ([2013] EWHC 3059 (TCC)). On the Part 
20 claims, judge holding (1) that D1 could pass on to D3 the entirety of its liability to C, and (2) that D3 could pass 
on to D4 entirety of its liability to D1. D4 applying to judge for permission to appeal against the judge’s decisions 
in the Part 20 claim brought against them by D3 (producing draft grounds of appeal (including lack of reasons in 
one respect) and skeleton argument). In refusing permission, judge amplifying the reasons for his original decision. 
Single lord justice granting D4 permission to appeal. On the appeal, to which D3 respondent, D4 contending that 
D3’s failure to detect defects in workmanship for which D4 responsible precluded recovery under an indemnity 
clause, or prevented recovery for the same sum as damages for breach of contract. In dismissing appeal, Court of 
Appeal explaining (1) that, at the permission stage, a judge may take or be given the opportunity to provide additional 
reasons for his or her judgment, and (2) that it was legitimate for the Court in determining the appeal to take into 
account the judgment given by the judge when refusing permission to appeal. English v Emery Reimbold & Strick Ltd 
(Practice Note) [2002] EWCA Civ 605, [2002] 1 W.L.R. 2409, CA, ref’d to. (See Civil Procedure 2014 Vol. 1 paras 
40.2.1.0.3, 52.3.1, 52.10.2, 52.10.4 & 52.11.5.)

 ■ SMAILES v MCNALLY [2014] EWCA Civ 1296, July 30, 2014, CA, unrep. (Rimer, Lewison & 
Christopher Clarke L.JJ.)

Disclosure order–failure to disclosure relevant documents–disclosure statement not conclusive

CPR rr.3.4, 31.6, 31.7, 31.9 & 31.10, Practice Direction 31A para.1.2. Joint liquidators (C) of company (X) (engaged 
in business of providing workers for a wide range of industries) bringing claim for £50m against two former officers 
(D) of X. C alleging that D liable in damages for X’s failure to pay tax. In July 2011, Registrar ordering disclosure 
by January 20, 2012. C engaging e-disclosure service provider to assist them in giving disclosure. Subsequently, C 
failing to comply with disclosure orders and trial date twice vacated. On June 7, 2013, judge granting C extension 
of time to July 12, 2013, for complying with order to carry out reasonable search for documents in accordance with 
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r.31.7 and to serve a list of documents complying with r.31.10, on terms that their claim should be struck out without 
further order for non-compliance ([2013] EWHC 1562 (Ch)). Within time, C serving list of documents, created by 
interrogation of e-disclosure database containing 6,000 documents and consisting of 22,000 pages. Process for 
creating list deliberately excluding numerous documents on basis that the same information was contained in 152 
weekly reports indicating payments made to individual workers and deductions therefrom. However, because of 
error made by C in delivering documents to their e-disclosure service provider, in event list not including the weekly 
reports. On basis that C had not complied with the unless order, D applying for judgment. Judge finding that C 
had conducted a search for documents within r.31.6, in compliance with the requirements set out in r.31.7, and 
declaring that they were not in breach of the unless order ([2013] EWHC 2882 (Ch), September 27, 2013, unrep.). 
Held, allowing D’s appeal, (1) C knew that the weekly reports were documents highly relevant to the case they were 
advancing and had assured D that they would be in their list of documents, (2) the omission to list the weekly reports 
was a clear case of failure to comply with the unless order, (3) this was not a case in which there was a dispute about 
the existence of documents or about the relevance of documents known to exist, (4) where, as here, it is clear from all 
the surrounding circumstances, and indeed from the admission of the disclosing party itself, that documents whose 
existence was known and whose relevance was conceded, have not been disclosed, the disclosure statement cannot 
be treated as conclusive (See further “In Detail” section of this issue of CP News.) Danmark A/S v York Montague Ltd, 
[1999] C.P.L.R. 272, CA, Morgans v Needham October 28, 1999, CA, unrep., ref’d to. (See Civil Procedure 2014 Vol. 
1 paras 3.4.4.1, 31.6.1, 31.7.1 & 31.10.5.)

 ■ TCHENGUIZ v DIRECTOR OF THE SERIOUS FRAUD OFFICE [2014] EWCA Civ 1333, October 13, 2014, 
CA, unrep. (Jackson, Sharp & Vos L.JJ.)

Appeal to Court of Appeal–supplementary skeleton argument

CPR rr.52.2 & 52.4, Practice Direction 52A para.5, Practice Direction 52C paras 31 & 32. In proceedings brought 
by individuals (C) against the SFO (D) claiming for losses incurred by the issue of search warrants, on applications 
made before trial, judge making orders concerning the use that C may make of documents disclosed by D (including 
their use in unrelated proceedings in another jurisdiction). C granted permission to appeal to the Court of Appeal. 
One week before hearing of the appeal, C applying under para.32(1) for permission to file a skeleton argument 
supplementary to that filed on their application for permission to appeal. Held, granting application in part, (1) all 
parties in all classes of proceedings must comply with the provisions relating to skeleton arguments in the practice 
directions supplementing Pt 52, (2) C’s original skeleton argument was prolix and did not comply with para.5.1(2) 
or para.31(1), (3) C’s proposed supplementary skeleton did not comply with the relevant practice directions, (4) 
there was a substantial degree of overlap between the two skeletons, (5) in the circumstances it was appropriate to 
permit C to file and to rely on part only of the supplementary skeleton (even though the material thereby retained 
could and should have been included in the original skeleton), (6) in view of C’s substantial non-compliance with 
the directions, whatever the outcome of the appeal, C should not be permitted to recover the costs of either skeleton. 
Court explaining that where a party who has obtained permission to appeal, on reflection, concludes that the original 
skeleton argument was defective, the sensible course is for him to file and serve a substitute skeleton argument as 
soon as practicable after the grant of permission. (See Civil Procedure 2014 Vol. 1 paras 52.4.5, 52.12.1.4, 52APD.11 
& 52CPD.32.)

Statutory Instruments
 ■ CIVIL PROCEDURE (AMENDMENT NO. 7) RULES 2014 (SI 2014/2948)

CPR Pt 6 & Pt 74. Regulation (EU) 1215/2012 (“Judgments Regulation”). Amends rules in Pt 6 and Pt 74 to take 
account of the coming into force on January 10, 2015, of the recast Judgments Regulation (replacing Council 
Regulation (EU) No. 44/2001), in particular for purpose of implementing changes in the process by which foreign 
judgments are enforced in England and Wales under that Regulation. In Section I of Pt 74 inserts new rr.74.3A, 74.4, 
74.7A to 74.7C and 74.11A. Contains transitional provisions reflecting art.66(2) of the Judgments Regulation. In force 
January 10, 2014. (See further “CPR Update” section of this issue of CP News.) (See Civil Procedure 2014 Vol. 1 paras 
6.31, 6.33, 74.1, 74.3 to 74.6, 74.8 to 74.12 & 74.19.)
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In Detail
FILING AND SERVING APPEAL NOTICES

There are two types of “appeal notice”; they are an appellant’s notice and a respondent’s notice (see r.52.1(3)(f)). 
Separate rules in the CPR deal with (1) the filing and service of appellant’s notices, and (2) the filing and service of 
respondent’s notices. Practitioners have to be alert to the fact that time limits are imposed both for the period within 
which appeal notices should be filed and for the period within which they should be served. If a time limit is missed, 
an application for extension of time is likely to be required.

The time limit for the filing of an appellant’s notice is calculated in accordance with the provisions of r.52.4, but that 
rule is subject to any enactment which sets out special provisions with regard to any particular category of appeal 
(r.52.1(4)). Generally the period will be 21 days after the date of the decision of the lower court that the appellant 
wishes to appeal (r.42.4(2)(b)

Unless the appeal court orders otherwise an appellant’s notice must be served on each respondent as soon as 
practicable, in any event not later than seven days after it is filed (r.52.4(3)).

Paragraph (1) of r.52.5(1) states that a respondent to an appeal may file and serve a respondent’s notice. Paragraph 
(2) of that rule states that a respondent must file a notice in two circumstances. The first is the obvious circumstance 
where he is seeking permission to appeal to the appeal court and is therefore, in effect, himself an appellant (r.52.5(2)
(a)). The second is the circumstance where he wishes to ask the appeal court to uphold the order of the lower court 
for reasons different from or additional to those given by the lower court (r.52.5(2)(b)). That is not an uncommon 
circumstance and the reason for making it mandatory for the respondent to file a notice where it exists is quite clear. 
Obviously it would be wrong to allow a respondent to make submissions as to new reasons at the appeal hearing 
without his first having given the appellant and the court notice of them. Inevitably there is a time limit, first for the 
filing of the notice and secondly for the service of it.

Curiously the provisions in paras (4) and (5) of r.52.5 for calculating the limits are quite complicated, but on reading 
them through it becomes apparent that that is because they have to take into account a number of different procedural 
eventualities, in particular when and by which court permission to appeal was granted (if permission was required). 
For example, where it is the case that permission to appeal was given by the lower court the starting date for the period 
within which the respondent must file his notice is the date on which the respondent is served with the appellant’s 
notice (r.52.5(5)(a)) and the period is such period as may be directed by the lower court, otherwise fourteen days after 
the date of service (r.52.4(4)).

Unless the appeal court orders otherwise, the respondent’s notice must be served on the appellant and any other 
respondent as soon as practicable and, in any event, not later than seven days after it is filed (r.52.5(6)).

It should be noted that in a given case there is scope for the lower court to play a role in the fixing of the time limits 
within which an appeal notice, whether an appellant’s notice or a respondent’s notice, must be filed (r.52.4(2)(a) and 
r.52.5(4)(a)).

The significance of para.(1) of r.52.6 is that it imposes the sensible requirement that any application to vary the time 
limits for filing appeal notices as fixed must be made to the appeal court. The effect of para.(2) of the rule, which 
in terms is not confined to time limits for the filing of appeal notices, is to prohibit the extension of such limits by 
agreement between the parties.

In the recent case of Altomart Ltd v Salford Estates (No.2) Ltd [2014] EWCA Civ 1408, October 29, 2014, CA, unrep., 
by operation r.52.5(4), the period within which the respondents were required to file their respondent’s notice if they 
were going to do so ended on March 24, 2014. On April 29, 2014, they filed a respondent’s notice formally setting 
out grounds on which they wished to rely additional to those given by the judge of the lower court. At the same 
time they applied for the necessary extension of time. This appeal provided an opportunity for the Court of Appeal 
to explain how an application for the extension of time of the period for filing an appeal notice should nowadays 
be determined. In giving the lead judgment, Moore-Bick L.J. explained that this was not a case in which the relief 
from sanctions provisions in r.3.8 and r.3.9 were engaged. The respondent’s application was simply an application 
under r.3.1(2)(a) for an extension of time (in particular, for an extension of time in which to file a respondent’s 
notice under r.52.5(2)(b), albeit one made after the time prescribed by the rules had already expired, and was not 
an application for relief from any sanction imposed by the rules, practice directions or any order of the court. The 
particular questions which arose were (1) whether the principles which applied were those stated in Mitchell v News 
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Group Newspapers Ltd (Practice Note) [2013] EWCA Civ 1537, [2014] 1 W.L.R. 795, CA, as “refined” or “tempered” 
by the Court’s judgment in Denton v TH White Ltd [2014] EWCA Civ 906, [2014] C.P. Rep. 40, CA (collectively “the 
Mitchell principles”), and (2) if so, how they should be applied.

As the summary of this case given in the “In Brief” section of this issue of CP News indicates, the Court held (1) 
that the Mitchell principles applied to the respondent’s application, and (2) that in the circumstances, although their 
delay was considerable and the reasons for it not very persuasive it could not properly be regarded as a serious or 
significant breach of the rules and for this and other reasons (including lack of prejudice to the claimants and of any 
threat to the timetable for the appeal) their application should be granted.

RELIEF FROM PROCEDURAL SANCTION
In Smailes v McNally [2014] EWCA Civ 1296, July 30, 2014, CA, unrep., the issue on the appeal was whether the 
claimant joint liquidators (C) of a company had complied with an unless order made by a judge on June 7, 2013, in 
connection with disclosure in an action they had brought against two former officers of the company (D). That order 
was made on D’s application for an order requiring C to carry out a reasonable search in accordance with CPR r.31.7 
and to serve a list of documents complying with r.31.10. On September 27, 2013, the judge at first instance decided 
that C, by a list of documents served on June 27, 2013, had complied with the order and rejected D’s application for 
judgment. (C’s successful defence to D’s application was in part based on the submission that documents admittedly 
wrongly not included in their list were omitted by mistake.) The judge did not therefore find it necessary to go on 
to consider, on the assumption that C had not so complied, whether they, on their application made on August 
28, 2013, should be granted relief against sanctions under r.3.9. The Court of Appeal were concerned only with 
the question whether the judge’s decision that C had complied with the unless order was correct. They were not 
concerned with the question of relief against sanctions. In the event the Court, in a reserved judgment, allowed D’s 
appeal (for summary of this case, see “In Brief” section of this issue of CP News).

In giving the lead judgment Lewison L.J. (with whom Rimer and Christopher Clarke L.JJ. agreed) explained that 
counsel for C, in resisting D’s appeal, drew the Court’s attention to recent authorities concerning the imposing of 
procedural sanctions and relief therefrom, in particular to what the Court stated in Denton v TH White Ltd (Practice 
Note) [2014] EWCA Civ 906, [2014] 1 W.L.R. 3095, CA, about it being wholly inappropriate for litigants or their 
lawyers to take advantage of mistakes made by opposing parties in the hope that relief from sanctions will be denied 
and that they will obtain “a windfall strike out or other litigation advantage”. His lordship, whilst entirely accepting 
that statement, stressed that it was made “in the context of the twin objectives of compliance with orders and co-
operation” (para.56). The instant case was quite different. The facts were that six dates for disclosure had been set; 
none had been complied with; the trial date had been vacated twice; and a freezing order or its equivalent had been 
in place against D for over three years. In those circumstances it was not possible to characterise what D had done 
by applying for judgment as “sheer opportunism” (para. 57). 

After the handing down of the judgment, the Court invited submissions from the parties as to the terms of the final 
orders as to costs and other matters that should be made. Rimer L.J. (the presiding lord justice) explained that the 
consequence of D’s success on the appeal was that the unless order made by the judge took effect according to 
its terms, which were that the proceedings brought by C stood struck out without further order of the court and 
D were at liberty to enter judgment for their costs, such costs being subject to detailed assessment if not agreed. 
Further, undertakings given to the court by D had either already lapsed or if not had to be regarded as having 
lapsed or being impliedly discharged. C submitted that final orders made by the Court reflecting those consequences 
should be stayed on their undertaking to issue an application for relief from sanctions or alternatively to restore the 
application for relief from sanctions (which they had issued on August 15, 2013) within 28 days. The Court rejected 
that submission. Rimer L.J. explained that C may or may not be entitled to make or restore an application for relief 
from sanctions. That was a matter for them but, his lordship added, “as the proceedings have come to an end in the 
way I have described, I would not consider it appropriate to impose stays on the orders which in my judgment ought 
properly to be made” (para. 70).
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CPR Update
RECOGNITION AND ENFORCEMENT OF JUDGMENTS

Regulation (EU) No. 1215/2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction 
and the recognition and enforcement of judgments in civil and commercial matters comes into force on 10th January 
2015, and replaces Council Regulation (EC) No. 44/2001 of 22 December 2000 (the Brussels I Regulation) (White 
Book 2014 Vol. 2 para.5-249 et seq). As a consequence of the adoption of (what may be called) this “recast” of the 
Brussels I Regulation (the “original” Judgments Regulation) amendments have to be made to the CPR in various 
respects. The recast Judgments Regulation contains revised provisions both (1) on cross-border jurisdiction, and (2) 
on recognition and enforcement of judgments. For the purpose of giving effect to the second category of the revised 
provisions amendments are made to the CPR by the Civil Procedure (Amendment No. 7) Rules 2014 (SI 2014/2948), 
in particular to Section I of Part 74 (Enforcement in England and Wales of judgments of foreign courts) (White Book 
214 Vol. 1 para.74.2 et seq). No substantial amendments to the CPR are required as a consequence of the first 
category of the revised provisions.

In both the original and recast Judgments Regulation articles on recognition and enforcement appear in Chapter III. 
Whereas in the original there are three Sections, in the recast there are four, with Section 1 (Recognition) (arts 36 to 
38), Section 2 (Enforcement) (arts 39 to 44) and Section 4 (Common Provisions) (arts 52 to 57) covering respectively 
largely the same territory as Sections 1, 2 and 3 of the original, and Section 3 (Refusal of recognition and enforcement) 
(arts 45 to 51) containing some new provisions providing safeguards but also some in effect re-enacting provisions 
contained in Section I of Chapter III in the original Judgments Regulation

The procedure for the recognition and enforcement of judgments contained in the original Judgments Regulation has 
been described as an “exequatur procedure”, that is to say, it was one (very familiar to English lawyers) under which 
the enforcement of a judgment of one jurisdiction in another requires an order of a court in the latter jurisdiction 
authorising the enforcement (“let it be executed”). As an example of such it was a simpler system than that which 
previously obtained under the 1968 Brussels Convention, yet it came in for the criticism that it was difficult to justify 
in an internal market without frontiers. In particular it was said that under those conditions citizens and businesses 
should not be put to the expense in terms of costs and time to assert their rights abroad that the exequatur procedure 
entailed, and it was noted that, under the procedure, applications for declarations of enforceability were almost 
always successful and recognition and enforcement of judgments were very rarely refused. The provisions in Chapter 
III of the recast Judgments Regulation are the culmination of the campaign for “the abolition of exequatur”. The reality 
of that is made clear by the terms of art. 37 which states, quite simply, that a party who wishes to invoke in a Member 
State a judgment given in another Member State shall produce a copy of the judgment which satisfies the conditions 
necessary to establish its authenticity and a certificate issued in the form prescribed (by art.53).

Another significant feature of the provisions in the recast Judgments Regulations concerning the recognition and 
enforcement of judgments is heralded by para.(28) in the preamble which states:

“Where a judgment contains a measure or order which is not known in the law of the Member State addressed, that 
measure or order, including any right indicated therein, should, to the extent possible, be adapted to one which, 
under the law of that Member State, has equivalent effects attached to it and pursues similar aims. How, and by 
whom, the adaptation is to be carried out should be determined by each Member State.”

In the recast Judgments Regulation that objective is accomplished by art.54 which in effect recites para.(28) and 
expressly states that such adaptation “shall not result in effects going beyond those provided for in the law of the 
Member State of origin”.

As Section I of Part 74 of the CPR presently stands it consists of ten rules (rr.74.2 to 74.11) providing for applications under 
section 9 of the Administration of Justice Act 1920 (in respect of judgments to which Part II of that Act applies), under section 
2 of Foreign Judgments (Reciprocal Enforcement) Act 1933 (in respect of judgments to which Part I of that Act applies), 
under section 4 of the Civil Jurisdiction and Judgments Act 1982, under the original Judgments Regulation, and under the 
Lugano Convention. As they stand, the rules in Section I provide a uniform procedure for applications for registration and 
for recognition of foreign judgments and their enforcement arising under any of those statutes or Regulations.

The amendments made by SI 2014/2948 to Section I of Part 74 have the effect of separating out and providing a 
separate procedural regime dedicated to the recognition and enforcement of judgments under the recast Judgments 
Regulation, but otherwise leave the application of the uniform procedure as it is. This dedicated regime is set out in five 
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new rules interwoven with rules dealing with the uniform procedure: viz. r.74.4A (Procedure for enforcing judgments 
under the Judgments, r.74.7A (Refusal of recognition or enforcement under the Judgments Regulation), r.74.7B (Relief 
against forfeiture under the Judgments Regulation), r.74C (Suspension of proceedings in which a judgment is invoked 
under the Judgments Regulation), and r.74.11A (Adaptation of certain orders in foreign judgments subject to the 
Judgments Regulation). Existing r.74.9 (Enforcement) is substituted by a new rule speaking both to enforcement under 
the recast Judgments Regulations and to enforcement of judgments under the statutory provisions referred to above 
and the Lugano Convention. The texts of these new rules are set out below.

Put briefly, in relation to CPR Part 74 the amendments made by SI 2014/2948 (1) replace references to the original 
Judgments Regulation and provisions of that version of the Regulation with references to the recast Judgments 
Regulation and provisions of the recast Judgments Regulation, (2) remove the requirement for registration or declaration 
of enforceability in England and Wales of a judgment of a court in another Member State, and (3) make provision 
for the procedure for the court’s exercise of the power pursuant to art.54 of the recast to “adapt” a legal remedy 
which is contained in a foreign judgment but is of a type unknown to the law of England and Wales, so that it can be 
enforced in England and Wales. Paragraph 6 of the statutory instrument makes transitional and saving provisions to 
cater for the fact that the original Judgments Regulation will continue to apply in relation to judgments arising from 
proceedings instigated before January 10, 2015. The rules as they stood immediately before the amendments made 
by this instrument will continue to apply in such cases.

The amendments made to Section 1 of Part 74 by SI 2014/2948 have made necessary amendments to Practice 
Direction 74A (see White Book Vol. 1 para.74APD.1). This is accomplished by CPR Update 76. The provisions 
in para.6 of PD 74A are substantially changed and directions supplementing new r.74.7A and new r.74.7C are 
added. Further, the directions supplementing r.74.12 (which is in Section II of Part 74 and which is now amended 
by SI 2014/2948) are expanded. The provisions in the re-cast Judgments Regulation relevant to the enforcement of 
judgments are not annexed to PD 74A.

The texts of the new rules enacted by SI 2014/2948 and inserted in Section I of CPR Part 74 (see White Book Vol. 1 
para.74.2 et seq) are as follows (excepting r.74.3A which simply sets the scene).

Procedure for enforcing judgments under the Judgments Regulation
74.4A. A person seeking the enforcement of a judgment which is enforceable under the Judgments Regulation must, 
except in a case falling within article 43(3) of the Regulation (protective measures), provide the documents required 
by article 42 of the Regulation.

Refusal or recognition or enforcement under the Judgments Regulation
74.7A.—(1) An application under article 45 or 46 of the Judgments Regulation that the court should refuse to recognise 
or enforce a judgment must be made—

(a)  in accordance with Part 23; and
(b)  to the court in which the judgment is being enforced or, if the judgment debtor is not aware of any proceedings 

relating to enforcement, the High Court.

(2) An appeal against a decision granting or refusing an application for refusal of recognition or enforcement of 
a judgment under the Judgments Regulation must be made in accordance with Part 52, subject to the following 
provisions of this rule.

(3) Permission is not required to—
(a) appeal; or
(b) put in evidence.

(4) Unless the court orders otherwise, the judgment debtor must, as soon as practicable, serve copies of any order 
made under article 45 or 46 or in any appeal under article 49 on—

(a) all other parties to the proceedings and any other person affected by the order;
(b)  any court in which proceedings relating to enforcement of the judgment are pending in England and Wales; and
(c)  any enforcement agent or enforcement officer (as defined in rule 83.1(2)) instructed by the judgment creditor,and 

any such order will not have effect on any person until it has been served.

(5) The court may require the judgment creditor to disclose to the judgment debtor the court or courts in which any 
proceedings relating to enforcement of the judgment are pending in England and Wales.

Relief against enforcement under the Judgments Regulation
74.7B.—(1) An application for relief under article 44 of the Judgments Regulation must be made—
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(a) in accordance with Part 23; and
(b)  to the court in which the judgment is being enforced or, if the judgment debtor is not aware of any proceedings 

relating to enforcement, the High Court.

(2) The judgment debtor must, as soon as practicable, serve copies of any order made under article 44 on—
(a) all other parties to the proceedings and any other person affected by the order;
(b)  any court in which proceedings relating to enforcement of the judgment are pending in England and Wales; and
(c)  any enforcement agent or enforcement officer (as defined in rule 83.1(2)) instructed by the judgment creditor,and 

any such order will not have effect on any person until it has been served.

Suspension of proceedings in which a judgment is invoked under the Judgments
Regulation
74.7C.—(1) The court may suspend proceedings under article 38 of the Judgments Regulation either on its own 
initiative or on the application of any party.

(2) An application for suspension of proceedings under article 38 of the Judgments

Regulation must be made—
(a) in accordance with Part 23; and
(b) to the court in which the judgment is invoked.

(3) The judgment debtor must, as soon as practicable, serve copies of any order made under article 38 on—
(a) all other parties to the proceedings and any other person affected by the order;
(b)  any court in which proceedings relating to enforcement of the judgment are pending in England and Wales; and
(c) any enforcement agent or enforcement officer (as defined in rule 83.1(2)) instructed by the judgment creditor,and 
any such order will not have effect on any person until it has been served.

Enforcement
74.9.—(1) In relation to enforcement of a judgment to which the Judgments Regulation applies, the judgment creditor 
must comply with article 43 of the Regulation.
(2) In relation to a judgment to which the Judgments Regulation does not apply, no steps may be taken to enforce the 
judgment—

(a)  before the end of the period specified in accordance with rule 74.6(3)(d), or that period as extended by the 
court; or

(b)  where there is an application under rule 74.7 or an appeal under rule 74.3, until the application or appeal has 
been determined.

(3) Any party wishing to enforce a judgment to which the Judgments Regulation does not apply must file evidence of 
the service on the judgment debtor of—

(a) the registration order; and
(b) any other relevant order of the court.

(4) Nothing in this rule prevents the court from making orders to preserve the property of the judgment debtor 
pending final determination of any issue relating to the enforcement of the judgment.

Adaptation of certain orders in foreign judgments subject to the Judgments
Regulation
74.11A.—(1) In this rule, an “adaptation order” means an order for the adaptation of a legal remedy which is 
contained in a foreign judgment but is unknown under the law of England and Wales pursuant to article 54 of the 
Judgments Regulation.

(2) The court may make an adaptation order on its own initiative or on an application by any party.

(3) In accordance with article 54(1) of the Judgments Regulation, an adaptation order may only result in a remedy 
whose legal effects are equivalent to those contained in the judgment and which does not produce such effects 
extending beyond those provided for under the law of England and Wales.

(4) An application for an adaptation order or a challenge under article 54(2) of the Judgments Regulation to the 
adaptation of any measure without an adaptation order must be made—

(a) to the High Court; and
(b) in accordance with Part 23.
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EXPERT EVIDENCE
Part 35 of the CPR (Experts and Assessors) contains fifteen rules, one is about the appointment of assessors to assist 
the court (r.35.15), the rest are about the gathering and presentation of the evidence of expert witnesses. Paragraph 1 
of Practice Direction 35 explains that experts and those instructing them are expected to have regard to the guidance 
contained in a document entitled “Protocol for the Instruction of Experts to give Evidence in Civil Claims” annexed to 
this practice direction (White Book 2014 Vol. 1, para.35PD.1) and notes that further guidance on experts is contained 
in Annex C to the Practice Direction (Pre-Action Conduct) (ibid para.C1-011).

The Protocol referred to in para.1 is extensive (see White Book Vol. 1 paras 35.16 to 35.38, pp 1176 to 1189). An 
expert’s report must contain a statement that the expert is aware, not only of the provisions of Pt 35 and PD 35, 
but also of the Protocol (para.3.2(9)(b)). By CPR Update 76, with effect from December 1, 2014, the Protocol is 
substituted by a new document entitled “Guidance for the Instruction of Experts in Civil Claims 2014”. The Protocol 
is deleted as an annex to the PD 35 and is not replaced in that form by the new Guidance. Instead a website address 
is attached to the reference to the Guidance now given in para.1 of PD 35A. For the convenience of White Book 
subscribers, the full text of the new Guidance is given in the Fourth Cumulative Supplement to the 2014 Edition at 
paras 35.16 to 35.37 (pp 85 to 97). As was the case with the Protocol, the new Guidance was developed under the 
auspices of the Civil Justice Council.
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