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In Brief
Cases
 ■ ASHLEY v TESCO STORES [2015] EWCA Civ 414, January 15, 2015, CA, unrep. (Arden, Kitchin & Gloster L.JJ.)

Service of claim form on Scottish company–method of service–time limit for service

CPR rr.6.3, 6.30, 6.40 & 7.5, Companies Act 2006 s.1139. Claimant issuing claim form bringing claim against 
company (D). D having its registered office in Scotland, but with place of business within the jurisdiction. D not 
giving an address for service, but on very last day of four-month period fixed by r.7.5(1) for service of the claim form 
within the jurisdiction, D’s English solicitors giving C notice that they were authorised to accept service on D’s behalf. 
After that day, but within the six-month period for service out of the jurisdiction fixed by r.7.5(2), C serving claim 
form on D by post at its Scottish registered office, a method of service permitted by s.1139(1). Judge holding that the 
claim form had been served out of time because, in the circumstances, the four-month period for service fixed by 
r.7.5(1) applied. Held, allowing C’s appeal, (1) s.1139(1) of the 2006 Act states that a document may be served on a 
company registered under the Act by leaving it at, or sending it by post to, the company’s registered office, (2) that 
sub-section gives a claimant unqualified permission to use any of the methods of service set out in it for the purposes 
of serving a claim form, (3) r.6.40(2) provides that, where service is to be effected on a party in Scotland, it must be 
served “by a method permitted by” Section II of Part 6, in particular, by r.6.3 (sub-rule (2) of which includes any of the 
methods of service permitted under the 2006 Act), (4) in this context, a method of service authorised by statute, e.g. 
by s.1139(1), is a “method permitted” within the meaning of r.6.40(2), (5) the service effected by C on D was service 
out of the jurisdiction which met the requirements of r.7.5. Court rejecting D’s submission (which found favour with 
the judge) (1) that the phrase “by a method of service permitted by Section II” in r.6.40(2) meant service at a place 
as prescribed by r.6.9(2) which, in the circumstances of this case, meant any place within the jurisdiction where D 
had a place of business or carried on its activities, and (2) that, because service at a place within the jurisdiction was 
required, it had to be effected within four months of issue (r.7.5(2)). Cranfield v Bridgegrove Ltd [2003] EWCA Civ 
656, [2003] 1 W.L.R. 2441, CA, ref’d to. (See Civil Procedure 2015 Vol.1 paras 6.3.8 & 6.40.4.)

 ■ CHOPRA v BANK OF SINGAPORE LTD [2015] EWHC 1549 (Ch), June 2, 2015, unrep. (Arnold J.)
Service within the jurisdiction of claim form on oversea company–place of business

CPR rr.3.4, 6.3, 6.9 & 6.16, Companies Act 2006 s.1139(2). In June 2014, investors (C) domiciled in UK bringing claim 
against a private bank (D1), a company registered in Singapore and with premises there, and against another company 
(D2), also a company registered in Singapore (and D1’s parent company since January 29, 2010). C alleging that, in 
June and July 2008, bonds on which issuers had defaulted were mis-sold to them by D1. Unlike D1, which was never 
registered at Companies House as a foreign company, D2 having registered UK branch office operating from premises 
in London, and that office being “an authorised person” under the FSMA and regulated by the FCA and the PRA. On 
October 17, 2014, C purporting to serve the claim form upon both defendants by delivering it to D2’s London premises. 
Defendants applying for (1) a declaration that D1 had not been served, (2) an order striking out the claim against D2, and 
(3) (if necessary) for a stay of the proceedings on the ground of forum non conveniens. Defendants contending that D1 
did not, either before or after January 29, 2010, carry on business or have any presence in the jurisdiction. C contending 
(1) that, in reality, D1 was carrying on a private business in the UK from D2’s London premises, (2) that all decisions as 
to that business were made in London, and (3) that D2’s London office were D1’s representatives. C also submitting, in 
the alternative, that service should be dispensed with pursuant to r.6.16. Held, granting the defendants’ applications, (1) 
a company may be served by any method permitted by CPR Pt 6, or by any method of service permitted under the 2006 
Act (r.6.3(2)), (2) in r.6.9(2) it is provided that personal service may be effected on a company other than one registered in 
England and Wales at “any place of business” of the company within the jurisdiction, (3) that provision is to be applied 
in accordance with principles derived from the authorities, including in particular the pre-CPR authorities which remain 
highly persuasive, (4) on the evidence, D2’s London office was not a place within the jurisdiction where D1 had “a place 
of business”, (5) accordingly the claim form was not validly served on D1 in accordance with r.6.3(2) and r.6.9(2), (6) 
the court’s power retrospectively to dispense with service of a claim form under r.6.16 should only be exercised in truly 
exceptional cases, of which the instant case was not one, (7) as C’s particulars of claim disclosed no reasonable grounds 
for bringing a claim against D2, in particular none supporting the assertion that D2 assumed D1’s liabilities, that claim 
should be struck out under r.3.4(2)(a). South India Shipping Corporation Ltd v Export-Import Bank of Korea [1985] 1 
W.L.R. 585, CA, Adams v Cape Industries Plc [1990] 1 Ch. 433, CA, Sea Assets Ltd v PT Garuda Indonesia [2000] 4 All 
E.R. 371, Olafsson v Gissurarson (No. 2) [2008] EWCA Civ 152, [2008] 1 W.L.R. 2016, CA, ref’d to. (See further the “In 
Detail” section of this issue of CP News.) (See Civil Procedure 2015 Vol.1 paras 6.3.9, 6.9.1 & 6.16.3.)
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 ■ COLE v HOWLETT [2015] EWHC 1697 (Ch), June 16, 2015, unrep. (Peter Smith J.)
Amendment of improperly constituted claim–court’s power to vary order

CPR rr.3.1(7) & 17.3. In claim for breach of copyright, brought by one individual (C) (with litigation funding 
assistance) against another (D) in the Chancery Division, April 22, 2015, set as date for commencement of trial. 
Having discovered that his claim was not properly constituted because, as a result of his being made bankrupt in 
1990, his causes of action had vested in the then trustee, on April 17, 2015, C making application under r.17.3 for 
permission to amend the claim form and the particulars of claim to plead an assignment of the causes of action to 
him by the Official Receiver (OR) of his bankruptcy estate. At start of trial judge, in dealing with that application, 
judge finding (1) that C (a) had acted in breach of his statutory duties during bankruptcy (by failing to disclose asset), 
and (b) had no binding agreement from the trustee to secure an assignment, and (2) that therefore the application 
was bound to fail. Accordingly, on April 22, 2015, judge (1) dismissing the application (and C making no appeal 
from that decision), and (2) making order (a) reciting that C had abandoned his application, (b) finding that C’s claim 
(as constituted) was an abuse of process, (c) dismissing an application by C to adjourn the trial, but (d) staying the 
claim for a month so as to allow the OR an opportunity to intervene (and to apply for directions), on terms that the 
claim be struck out if the OR did not intervene. During period for which C’s claim was stayed, OR (1) deciding to 
sell the cause of action (and rights associated with composition), (2) inviting bids and receiving bids from both C 
and D, (3) accepting C’s bid and declining share of any proceeds of the claim. On May 15, 2015, C, having become 
the assignee of the cause of action, making further application seeking (1) permission to amend the claim form 
and particulars to plead that the cause of action had been assigned to him, and (2) insofar as it might be necessary, 
under r.3.1(7), a variation of the order of April 22, 2015, to prevent the action being struck out and permitting it 
to proceed to trial. This application opposed by D on various grounds including ground that the order of April 22, 
2015, was a “final order” and the court had no jurisdiction under r.3.1(7) or otherwise to vary or revoke it. Held, 
granting the application, (1) C had a case which would be lost if the amendment were not allowed, (2) as started 
C’s action was improperly constituted, but now that C had obtained title to sue and the defect was curable it would 
be disproportionate to deprive C of the right to have the claim tried, (3) on proper analysis the order was not a final 
order, as it contemplated the possibility of further applications being made and there was no substantive decision 
of a final nature as against C and D which could possibly give rise to an issue estoppel, (4) in any event, the court’s 
power to vary or revoke under r.3.1(7) is not confined to orders other than final orders, (5) before exercising the power 
the court will generally require either a change of circumstances or a misleading of the court, but nevertheless must 
consider all the circumstances. Authorities on r.3.1(7) examined and explained. Lloyds Investment (Scandinavia) Ltd 
v Ager-Hanssen [2003] EWHC 1740 (Ch), July 15, 2003, unrep., Kojima v HSBC Bank Plc [2011] EWHC 611 (Ch), 
[2011] 3 All E.R. 359, ref’d to. (See Civil Procedure 2015 Vol.1 paras 3.1.9, 3.1.9.2 & 17.3.5.)

 ■ DAR AL ARKAN REAL ESTATE COMPANY v AL REFAI [2015] EWHC 1793 (Comm), June 24, 2015, unrep. 
(Andrew Smith J.)

Stay of costs order made on discontinuance–whether order having effect of reversing previous costs 
order in favour of discontinuing party

CPR rr.38.6(1) & 83.7(4) [RSC Ord.47, r.1]. In course of trial, two corporate claimants (C), having agreed terms of 
settlement with other defendants, applying to discontinue claims against an individual defendant (D). On May 19, 
2015, judge granting permission with immediate effect and making order by consent that C should pay D’s costs of 
the action on the indemnity basis (the “discontinuance costs order”) and ordering payment of £1.45m on account 
(of a bill likely to approach £2.5m). That costs order expressly stating (but with liberty to apply on the point) that 
D’s costs of the action (to be paid by C) included costs “previously ordered” to be paid by D to C (e.g. costs ordered 
against D on October 23, 2012, assessed at £25,000, on his unsuccessful application to vary the freezing order 
against him (an order subsequently discharged on ground that it had been dishonestly obtained)). Judge also giving 
directions for a hearing to resolve outstanding issues, including (1) whether the court should stay enforcement of the 
discontinuance costs order, and (2) whether previous costs orders made in the course of the proceedings (the “interim 
costs orders”) requiring D to pay C’s costs should be overridden by the discontinuance costs order. In relation to (1) 
C submitting that a stay should be ordered pending the determination of a separate action, brought against D by one 
of the claimants on January 28, 2015, and vigorously defended by D, to enforce two judgments against D obtained 
abroad (for, in sterling equivalents, £1.149m and £1.335m in, respectively, November 2012 and October 2013), in 
which C sought order that D pay the judgment debts and a set-ff of those debts against the discontinuance costs order 
(the “enforcement action”). In relation to (2) C submitting that the general position is that interlocutory costs orders 
are not affected by other costs order in the proceedings. Held, (1) granting a stay, (a) r.83.7(4)(a) provides that the 
court may stay the enforcement of a judgment or order if satisfied that there are “special circumstances” which render 
enforcement “inexpedient”, (b) the rule applies to orders generally, including orders for costs, (c) the discontinuance 
costs order was against both claimants and created a joint and several liability, (d) it could not be inferred that, by 



CIVIL PROCEDURE NEWS Issue 7/2015 July 14, 2015

4

discontinuing the claim, C accepted that they had no claims against D, (e) it is relevant to take into account, as a 
consideration weighing against a stay, that the order is one for costs and the conduct of the party seeking a stay, (f) in 
the instant case, important considerations weighing in favour of a stay were (i) the real risk that otherwise C would 
not be able to enforce the foreign judgments, (ii) that there was at least a real chance that the court would hold that 
they are enforceable here, (iii) the absence of evidence that D would suffer significant prejudice if enforcement 
were stayed, and (iv) the relationship between the litigation and the foreign judgments; and (2) directing that the 
interim costs orders in C’s favour should remain in force and that the discontinuance costs order should be varied 
accordingly, because (a) the courts’ approach is not to revisit interlocutory orders for costs, (b) the general position is 
that interlocutory costs orders are not affected by other costs orders in the proceedings, and (c) nothing either in r.38.6 
or elsewhere in the CPR states in terms that prima facie discontinuance reverses (or otherwise affects) previous costs 
orders, nor is it obvious that this is their necessary implication. Canada Enterprises Corp Ltd v MacNab Distilleries 
Ltd [1987] 1 W.L.R. 813, CA, Burnet v Francis Industries plc [1987] 1 W.L.R. 802, CA, Rowland v Gulfpac Ltd (No 
2), [19987] C.L.Y. 519, Perotti v Watson, April 4, 2001, CA, unrep., Safeway Stores Ltd v Twigger [2010] EWCA 
Civ 1472, [2011] Bus. L.R. 1629, CA, Koshy v DEG-Deutsche Investitions und Entwicklungs Gesellschaft GmbH 
[2003] EWCA Civ 1718, November 24, 2003, CA, unrep., Business Environment Bow Lane Ltd v Deanwater Estates 
Ltd [2009] EWHC 2014 (Ch), [2009] 4 Costs L.R. 672, ref’d to. (See further the “In Detail” section of this issue of 
CP News.) (See Civil Procedure 2015 Vol.1 paras 38.6.1, 44.9.3 & 83.7.1, The Supreme Court Practice 1999 Vol.1 
para.47/1/2.)

 ■ PURSER v HIBBS [2015] EWHC 1792 (QB), May 19, 2015, unrep. (Judge Moloney Q.C.)
Late acceptance by claimant of unwithdrawn Pt 36 offer–defendant’s liability for claimant’s pre-offer costs 
where claim dishonestly exaggerated

CPR rr.3.15, 3.18, 36.13 [r.36.10], 36.17 [r.36.14] & 44.2 [r.44.3]. Young lady (C) injured in car accident on 
November 13, 2010, bringing claim against driver (D) for damages, including damages for future loss of earnings 
and care. Before claim form issued in November 2013, liability admitted by D, expert evidence (orthopaedic and 
psychiatric) assembled by parties, and C (by August 20, 2014) not accepting D’s Pt 36 offer to settle (made on July 23, 
2014) for £95,000 and to pay C’s costs to date of acceptance. On October 24, 2014, following C’s application for a 
further interim payment, D disclosing to C their surveillance evidence collected during April to June 2014, and which 
bore the inference that C had largely concocted or grossly exaggerated her damages claim. On November 5, 2014, C 
accepting D’s Pt 36 offer (which was for a good deal less than the maximum of C’s claim). Parties agreeing that D were 
entitled to its costs from August 20, 2014, to November 5, 2014 (former r.36.10(4)(b)), but otherwise unable to agree 
costs. In particular D disputing that C was entitled to her costs up to the former date in accordance with the normal 
order (former r.36.10(4)(a)). D applying to court for costs order in their favour for whole or part of that earlier period, 
expressly alleging dishonest exaggeration on the part of C. Held, dismissing D’s application, (1) the question was 
whether it would be unjust in the all the circumstances to make the normal order, (2) it was a necessary foundation 
of D’s application that the court should find as a fact, on the balance of probabilities, that C’s claim was dishonestly 
exaggerated to a considerable extent and for a considerable period, (3) it was not unjust to make the normal order 
because (a) D had failed to persuade the court that C’s deceit ran so far back into the period before July 23, 2014, as 
to taint C’s claim and to give rise to a good case for departing from the normal order, and (b) D could have protected 
themselves from the costs risks of the normal order by, at the time when they decided to disclose the surveillance 
evidence, making an offer outside the Pt 36 framework to settle the genuine part of C’s claim on terms that C pay their 
costs with regard to the fraudulent parts of the claim on the indemnity basis. Court ordering (1) that costs payable by 
C to D should include D’s reasonable costs of collecting the surveillance evidence (even though no estimated costs 
for such evidence were included in D’s approved costs budget), (2) that the total costs so payable should be assessed 
on the indemnity basis, and (3) that C should pay interest thereon at the Judgments Act rate. Lumb v Hampsey [2011] 
EWHC 2808 (QB), October 11, 2011, unrep., Summers v Fairclough Homes Limited [2012] UKSC 26, [2012] 1 
W.L.R. 2004, SC, ref’d to. (See Civil Procedure 2015 Vol.1 paras 3.15.3, 3.18.1 & 36.13.1.)

 ■ THE BIG BUS CO LTD v TICKETOGO LTD [2015] EWHC 1094 (Pat), April 28, 2015, unrep. (Arnold J.)
Disclosure before proceedings start–standard disclosure liability and quantum issues

CPR rr.31.5, 31.16 & 63.9, Senior Courts Act 1981 s.33(2). Company (D), who were proprietors of patent for 
system for issuing tickets over the internet, conducting business of licensing uses of that system by businesses in the 
transport and entertainment industries. Tour bus operator (C), when challenged by D to explain why it did not require 
a licence from D for its ticketing system, asserting (1) that its system did not fall within the claims of the patent, and 
(2) that there was a strongly arguable case that the patent was invalid. With an infringement claim by D intimated, 
for purpose of quantifying the value of it, C asking D for disclosure of four categories of documents, including the 
licences granted by D to other businesses. Upon D’s declining to give such disclosure, C making application under 



CIVIL PROCEDURE NEWS Issue 7/2015 July 14, 2015

5

r.31.16 for order for pre-action disclosure and inspection of the licences (with provision for an agreed confidentiality 
club). D submitting (amongst other things) that the court had no jurisdiction to make the order sought because, if 
they brought proceedings against C for infringement the licences would not be relevant either to the issue of liability 
or (if they were successful on that) to the issue of quantum, except in the event of their electing for an inquiry as 
to damages rather than an account of profits. Held, granting the application in relation to a sub-set of the licences, 
(1) the court may make an order under r.31.16 only where (amongst other things) the respondent’s duty by way of 
standard disclosure would extend, “if proceedings had started”, to the documents sought by the applicant (r.31.16(3)
(c)), (2) where proceedings are started, in the absence of any agreement or court order to the contrary, and subject 
to the court’s exercise of discretion, each party is obliged to make standard disclosure of documents relating to all 
issues, including both issues of liability and of quantum, whether or not there is to be a split trial, (3) that principle 
is not undermined by the fact that the court will normally exercise its discretion under r.31.5(8)(f) to order staged 
disclosure, (4) in the event of damages for infringement of a patent having to be quantified by a court, the correct 
approach would involve consideration of licences issued by the patent holder which were comparable (particularly 
in terms of the activity licensed) to the licence which the infringer ought to have had, (5) in the instant case, it could 
be concluded that licences granted by D to businesses in the transport sector were sufficiently comparable to fall 
within D’s duty of standard disclosure on an inquiry as to damages, (6) in any claim by D against C it was more likely 
that D would elect for an inquiry as to damages rather than an account of profits, (7) disclosure before action of 
those licences was “desirable” within the meaning of r.31.16(3)(d), (8) the jurisdictional tests r.31.16(3) were satisfied 
and it was appropriate for the court to exercise its discretion to make the order. Baldock v Addison [1995] 1 W.L.R. 
158, Smith v Secretary of State for Energy and Climate Change [2013] EWCA Civ 1585, [2014] 1 W.L.R. 2283, CA, 
Briggs & Forrester v Southfield School for Girls [2005] EWHC 1734 (TCC), [2005] B.L.R. 468, ref’d to. (See Civil 
Procedure 2015 Vol.1 paras 31.6.4, 31.13.1, 31.16.4, C1A-008 & C1A-010, and Vol.2 para.9A-113.)

 ■ TRANSFORMERS AND RECTIFIERS LIMITED v NEEDS LMITED [2015] EWHC 1687 (TCC), June 12, 
2015, unrep. (Coulson J.)

Summary assessment of costs–order for costs made by one judge but assessed by another

CPR rr.1.1(1) & 44.6, Practice Direction 44 para.9.7. In TCC claim, where trial was due to start in December 2014, 
judge making orders on November 14 & 20 dealing with applications concerning the postponement of the trial 
save for the hearing of certain preliminary issues, and (on paper) making costs orders against the defendants (D) 
in relation to both orders. On May 21, 2015, another judge ordering that costs arising out of another application 
made in November 2014 should also be paid by D. At hearing by that other judge of an application by the claimants 
for the summary assessment of all three sets of costs, D submitting that, as two of the three sets of costs had been 
made by the other judge, the judge had no jurisdiction to carry out the assessments. Held, rejecting that submission, 
(1) in appropriate circumstances a judge may be able summarily to assess the costs arising out of a hearing (or an 
order made) by another judge, (2) there was nothing in the CPR or in binding authority that required otherwise, (3) 
where, as here, the costs orders made by the other judge were made, not at an oral hearing, but solely on the papers, 
there was no practical or sensible reason to insist that the summary assessment should be carried out by that judge. 
Mahmood v Penrose [2002] EWCA Civ 457, March 15, 2002, C.A., unrep., ref’d to. (See Civil Procedure 2015 Vol.1 
paras 44.6.3 & 44PD.9.)

 ■ ALMOND v MEDGOLF PROPERTIES LTD May 19, 2015, unrep. (Phillips J.)
CPR rr.10.2, 10.3 & 12.3. Investors (C) bringing Commercial Court claim against property developers (D) and 
serving claim form on D out of the jurisdiction. In the circumstances, by operation of r.10.3, period within which 
D required to file their acknowledgment of service with the court ending on April 21, 2014. Upon D not filing an 
acknowledgment of service within that time, in November 2014, C applying for judgment in default under r.12.3(1). 
Application coming on for hearing on May 19, 2015. Shortly before then, D serving acknowledgement of service on 
C. At the hearing, D resisting C’s application and applying for extension of time for filing the acknowledgment. Held, 
granting C’s application, (1) if a defendant fails to file an acknowledgment of service within the period specified in 
r.10.3, and does not within that period file a defence, the claimant may obtain default judgment if Pt.12 allows it, 
(2) in Pt.12, r.12.3(1) states that a claimant may obtain judgment in default of an acknowledgment of service only if 
(a) the defendant has not filed such document, and (b) the relevant time for doing so has expired, (3) if a defendant 
is to avoid the consequences of these provisions he must file an acknowledgment with the court and mere service 
of it on the defendant does not suffice, (4) the question whether the conditions in r.12.3(1) have been satisfied falls 
to be determined as at the time when the application for default judgment is made and not (as was contended by 
D in this case) at the later time when the court is asked to pronounce judgment, (5) in the instant case there was no 
basis whatsoever on which an extension of time for filing the acknowledgment could be granted. Taylor v Giovani 
Developers Ltd [2014] EWHC 328 (Comm), February 6, 2015, unrep., ref’d to. (See Civil Procedure 2015 Vol.1 paras 
10.2.1 & 12.3.1.)
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Practice Notes and Guidelines
 ■ CHANCERY DIVISION–GUIDANCE CONCERNING THE TYPE OF CLAIMS WHICH ARE SUITABLE FOR 

TRIAL BY A MASTER June 12, 2015, unrep. (approved by Sir Terrence Etherton C.)
CPR Pt.26, Practice Direction 2B (Allocation of Cases to Levels of Judiciary) para.1.1. Provides broad guidance for 
circumstances in which Chancery Division Masters may or should try claims, following substitution (by CPR Update 
79, with effect from April 6, 2015) of PD 2B, from which the restriction imposed by the former PD 2B (in para.4.1), 
to the effect that a Master may try a claim allocated to the multi-track only where the parties consent, is removed. 
(See Civil Procedure 2015 Vol.1 para.2BPD.4, and Supplement 2 para.2BPD.1, and for text of this Guidance see 
Supplement 3 para.B22-001.)

 ■ CHANCERY DIVISION–GUIDANCE FOR MASTERS CONCERNING THE GRANT OF INJUNCTIONS AND 
OTHER INTERIM RELIEF June 12, 2015, unrep. (approved by Sir Terrence Etherton C.)

CPR Pt.25, Practice Direction 2B (Allocation of Cases to Levels of Judiciary) paras 2 & 3.1. Provides guidance for 
allocation to Chancery Division Masters of applications for injunctions and for other forms of interim relief, following 
substitution (by CPR Update 79, with effect from April 6, 2015) of PD 2B, in which the provisions in paras 2 and 3.1 
replace, with modifications, paras 2 and 3 of the former PD 2B. (See Civil Procedure 2015 Vol. 1 paras 2BPD.2 & 
2BPD.3, and Supplement 2 para.2BPD.1, and for text of this Guidance see Supplement 3 para.B21-001.)

 ■ PRACTICE GUIDANCE: COMMITTAL FOR CONTEMPT OF COURT–OPEN COURT June 24, 2015, unrep. 
(Lord Thomas L.C.J.)

CPR Pts.39, 71 & 81, and Sch.2 CCR Ord.27, FPR Pts.33 & 37. Provides guidance dealing with various questions which 
have arisen on the application and interpretation of Practice Direction (Committal for Contempt: Open Court) [2015] 
1 W.L.R. 2195, Sen Cts. As to application gives guidance where contempt proceedings arise in proceedings under 
CPR Pt.71 (Orders to obtain information from judgment debtors), Sch.2 CCR Ord.27 (Attachment of earnings), FPR Pt. 
33 (Enforcement), Policing and Crime Act 2009, and Anti-Social Behaviour, Crime and Policing Act 2014. Also gives 
guidance as to para.8 of the Practice Direction (Press notification of hearings in private) and to paras 13 & 14 (Judgments) 
thereof (for which purpose a judgment pro forma is annexed). (See further “In Detail” section of this issue of CP News.) 
(See Civil Procedure 2015 Vol.1 paras 39.2.10, 40.2.5, 71.8.2, 81.28.5 & cc27.7B, and Supplement 2 para.B17-001, 
and Vol.2 para.9B-991.)

 ■ PATENTS COURT GUIDE July 2015
CPR Pt.63. Issued by the authority of the Chancellor. Applies to Patents Court only (and not to IPEC). Replaces 
Guide issued in December 2012. Follows same structure as previous Guide and is in largely the same terms but 
with some updating (e.g. in relation to references to costs management, and to appeals in registered design cases). 
Guidance as to technical orders is more elaborate (para.13.6). Contains four annexures, A to D, with A containing 
the specimen order for directions formerly set out in para.19.1, and B replacing Annex A (Contact details). Annex C 
is new and contains a standard order for adjournment of proceedings where at handing down a hearing is required 
for determining consequential relief (see also para.18.1), and Annex D, also new, contains guidance issued by Court 
of Appeal relevant where permission to appeal from Patents Court has been granted (see also para.20.1). In para.8.3 
“rule 44.3(5)(b)” should read “rule 44.2(5)(b)”, and para.11.10 is mis-numbered as 11.1. (See Civil Procedure 2015 
Vol. 2 para.2F-127.)
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In Detail
NEW EDITOR FOR CP NEWS

In Issue 1/2015, January 19, 2015, of CP News it was noted that, since January 1990, Professor I.R. Scott has compiled 
editions of this part of the White Book Service. This is the last issue of CP News for which he will be responsible. His 
successor in this editorial role is Dr J Sorabji, who is Principal Legal Adviser to the Lord Chief Justice and the Master 
of the Rolls, and who presently serves as one of the White Book specialist editors. Professor Scott will continue to 
serve, with the Senior Master of the Senior Courts (Master Fontaine), as General Editor of the White Book.

Note from the publishers–after a quarter of a century and 259 issues, Professor I.R. Scott has decided to step down 
from compiling and editing Civil Procedure News. Professor Scott has not missed a single issue or deadline of Civil 
Procedure News in that time. That, for a publisher, is priceless, and almost unprecedented. The publishers wish to 
record formally in print their appreciation of Professor Scott’s commitment and high quality of copy. The publishers 
welcome Dr J Sorabji as Professor Scott’s successor as Editor of Civil Procedure News and look forward to working 
with him in the future.

AN APPEAL FOR ORDERLY PUBLICATION
As this is the last issue of CP News for which the current editor is responsible he hopes his readers will forgive him 
if he has a little rant.

Section 2(1) of the Statutory Instruments Act 1946 provides that, immediately after a statutory instrument is made “it 
shall be sent to the King’s printer of Acts of Parliament” and “copies thereof shall as soon as possible be printed and 
sold by [or under the authority of] the King’s printer of Acts of Parliament.” The purpose of this legislation is to ensure 
that enactments in the form of statutory instruments are published, are made known to everyone, and are accessible. 
Statutes granting rule-making bodies the power to make rules of court provide that rules should be enacted in statutory 
instruments. Accordingly the Civil Procedure Rules 1998 were enacted by statutory instrument (SI 1998/3132), and 
accordingly were printed and published as required by the 1946 Act. And, since 1998, all of the statutory instruments 
amending the CPR have been printed and published in accordance with the 1946 Act. (It is to be noted, that the posting 
of a statutory instrument on an internet website would not satisfy the statutory requirements.) Those statutory instruments, 
like all statutory instruments, have titles which clearly indicate their purpose, are cited by reference to calendar year 
and number, and they carry the dates on which they were made, laid before Parliament, issued and brought into force.

In 1951, in one of the reports made by the Evershed Committee, it was said to be “a matter of criticism” that no 
consolidated copy of the Rules of the Supreme Court could be obtained except in the White Book (Second Interim 
Report of the Committee on Supreme Court Practice and Procedure (Cmd 8176)). The Committee took the view that 
it was indefensible that the Rules of the Supreme Court and all forms and appendices that were part of the RSC were 
not available as an official publication and recommended that they ought to published by the Stationery Office in 
loose-leaf form so that for an annual fee “the possessor would obtain all revisions and additions” (in order to meet 
the difficulty of obsolescence). That recommendation was implemented but not until 1966, after the enactment of 
the 1965 consolidation of the Rules of the Supreme Court (SI 1965/1776). A note at the beginning of the first edition 
warned (obviously inserted with the 1946 Act in mind) that “it has no statutory authority” and if, therefore, “it is 
necessary for any purpose to refer to an authoritative text” resort had to be had to the Queen’s Printer copies of the 
relevant original or amending statutory instruments.

The loose-leaf publication continued down to the enactment of the CPR when it was replaced by a loose-leaf 
edition of the Civil Procedure Rules first published by the TSO in 1999. That publication contains not only the 
rules as originally enacted (SI 1998/3132) and as amended by later statutory instruments, but also Practice 
Directions supplementing the CPR, Forms and Pre-Action Protocols. As was the case with its predecessor, this 
TSO publication insofar as it deals with the CPR and amendments made to it by statutory instruments has no 
statutory authority and the Queen’s Printer copies remain the authoritative texts. (That is important because, 
although the publication is obviously carefully compiled, errors are not unknown.) The intention was that this 
publication would be updated regularly according to need and in a timely fashion so that changes to the material 
within it would be in print form before they were operational or very promptly thereafter. And for many years 
that was what happened, with each CPR Update being announced in a TSO Daily List. Sadly, and for reasons that 
have never properly been explained, in recent years that has ceased to be the case. Updates 60 (April 2013) to 



CIVIL PROCEDURE NEWS Issue 7/2015 July 14, 2015

8

Update 68 (January 2014) did not appear in this publication until they were published together in February 2015 
(having been announced in TSO Daily List 022 February 2, 2015), long after the amendments to rules and other 
material referred to in those Updates had come into effect. Shortly after that Updates 69 (April 2014) to Update 
75 (October 2014) were published, but at the time of writing there was no sign of the publication of Update 76 
(November 2014) to Update 79 (April 2015).

It seems that, nowadays, although the statutory instruments amending the CPR are available in print form, the 
implementation of the Evershed Report recommendation calling for the official publication of a print version of 
rules of court regularly updated is imperfectly executed. Doubtless the official response to this would be that a 
consolidated version of the CPR can be found in digital form on the Ministry of Justice website. However, the material 
found there is not always free from errors and is not always updated in a timely fashion, and suffers from all of the 
weaknesses that digital versions of extensive and complicated texts invariably suffer from. And, in any event, it has 
no statutory authority and if, therefore, “it is necessary for any purpose to refer to an authoritative text” resort has to 
be had to the Queen’s Printer copies of the relevant original or amending statutory instruments.

The criticism made by the Evershed Committee as to the publication of rules of court was mild when contrasted 
with what the Committee had to say about Practice Directions, Practice Notes and Practice Masters’ Rules (“Augean 
stables” that an “herculean draftsman must thoroughly clean and tidy out”), particularly about the haphazard way in 
which, what could be called, “sub-rule” sources of practice and procedure, were published (being sources not having 
“the sanctity of the rules themselves”).

The Committee accepted that a line must be drawn between those matters which the public ought and has a right to 
know and those “matters of mere administrative detail” with which the public is not concerned. The Committee noted 
that there were many who objected to practice rules, directions and notes (as distinct from rules of court) “altogether 
and in principle”. The Committee was not of that persuasion but agreed that it was important that these sources of 
practice and procedure which were of public interest should be effectively brought to the attention of the public 
and (especially) practitioners in a form that made it clear by whose authority it as made. As things were that was not 
always achieved; finding them “was by no means always an easy matter”. The Committee recommended (para.127) 
that, as a goal in the medium term, there should be a separate publication of that material by the Stationery Office 
on lines similar to those recommended by the Committee for the Rules themselves. That recommendation was never 
implemented.

Nowadays, the practitioner involved with the administration of justice has to contend with a bewildering array of 
overlapping and interlocking sources. Not only is there primary and secondary legislation (including in the latter 
category, rules of court), but practice directions supplementing the CPR, other practice directions made by senior 
judges under statutory authority, practice notes, practice statements, practice guidance, court guides and pre-action 
protocols. The Augean stables have re-emerged; perhaps they never went away. A significant contributing factor here 
has been the continuation of, indeed the advance of, what Lord Woolf condemned as “a deeply engrained sectoral 
approach” to practice and procedure with an over-emphasis on separate provision for special classes of business 
which, paradoxically, the CPR were designed to overcome (see Access to Justice–Interim Report (June 1995), Ch.26 
para.12).

In recent times there has been a growth, in what was called above, “sub-rule” sources of practice and procedure 
(practice notes, statements, guidance etc) and the form in which that material is produced is not always satisfactory 
and publication is haphazard. Sometimes there is nothing in the material to indicate the date on which it was made, 
or published, or is to take effect, sometimes it is not clear with whose authority it is made, sometimes the title given 
to the material is not apt, sometimes the same material pops up in different places under different titles, sometimes 
various versions of what may be the same source circulate which on closer inspection turn out to be different in 
significant respects, sometimes it is not clear to what extent a new source amends an existing source (and whether 
the existing source is wholly or in part countermanded), and sometimes the source is not presented in a discrete 
document but is buried in, or tacked on to, a lengthy judgment. Whether a new source is described as a “direction”, 
“statement”, “note”, “guide” or as “guidance” seems to be a matter of chance; there is no consistency. Further, quite 
often no effort is made to relate the material to an existing Court Guide or to explain how the Guide is amended 
or is now to be understood, with the result that inconsistencies emerge. (Doubtless the shades of the members of 
the Evershed Committee, in whichever Valhalla they reside, and whether the Queen’s Bench or Chancery Division 
thereof, are nodding in recognition.) There are of course shining exceptions to all this, but not enough of them.

Understandably, those responsible for producing “sub-rule” sources of practice and procedure are very anxious that 
their efforts should be drawn to the attention of judges, practitioners and court users as quickly and as intelligibly as 
possible, and see internet websites as their salvation in that respect. Where a particular court has it own website, that 
provides an outlet; and a court can, by e-mailing the source to an appropriate contact, rely on websites managed 
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by, for example, publishers and specialist professional groups, to spread the word. But such dissemination is ad hoc, 
too dependent on happenstance, and not well coordinated; and the very duplication necessarily involved can lead 
to confusion. Dissemination through websites managed by the Ministry of Justice is not as clear and as effective as 
it could be. Obviously, digital publication can assist in the clearing out of the Augean stables. But the “garbage in 
garbage out” principle must be remembered. If “sub-rule” sources of practice and procedure as drafted suffer from 
the problems outlined above, digital publication does not magically put them right.

SERVICE WITHIN THE JURISDICTION ON A FOREIGN COMPANY
In the early morning of July 4, 1898, off the coast of Nova Scotia a steamship, La Bourgogne, owned by a French 
company, carrying 506 passengers and 220 crew, was struck in a dense fog by a sailing ship, Cromartyshire, owned 
by a Scottish company. La Bourgogne sank and 549 souls were lost. The Cromartyshire, though damaged, remained 
seaworthy and limped into Halifax for repairs. That incident cast a dark shadow over the forthcoming Autumn season 
of the Boston Symphony Orchestra, for four of the principal members of its wood-wind section were among the 
drowned. And it was a very significant event for the development of English civil procedure, for it led to the decision 
of the Court of Appeal in the case of La Bourgogne [1899] P. 1, CA, where the Court held that the French company 
was through an agent “carrying on business in this country in such a way as to be resident within the jurisdiction” 
so that service, by the Scottish company on the agent at his office in London, of a writ in an Admiralty action in 
personam for damage suffered by its ship in the collision (brought presumably on the basis that steam should give 
way to sail) was good service on the defendants within the meaning of, what is now, CPR r.6.5(3)(a).

The general common law principle (unsullied by EU and International Conventions) is that in England service of originating 
process on a defendant who is present within the jurisdiction is the foundation of the court’s jurisdiction to entertain a 
claim in personam against the defendant. The same principle applies for a corporate defendant as for an individual 
defendant. The concept of an individual defendant being “present” within the jurisdiction is readily understood. Either 
he or she is present or not, and if present he or she will be at a particular place therein and nowhere else (human beings 
having not yet developed the capacity to be in two places at once or different purposes). The concept of a corporate 
defendant, whether domestic or foreign, being “present” within the jurisdiction is not blessed with such certainties, and 
so the law has had to have recourse to fictions; none more so than where the corporation is a foreign company, where 
the fictions allow of the possibility that, for the purposes of service of originating process it may be treated as present 
within the jurisdiction. (The general common law principle has been buffeted in modern times, where the issue has been 
whether an individual defendant was present within the jurisdiction, as was well explained by Warren J. in Clavis Liberty 
1 LP v Revenue & Customs Commissioners [2015] UKUT 722 (TCC), [2015] 1 W.L.R. 2949, at paras 26 to 32.)

For a first sighting of such a fiction one need look no further than para.(3)(a) of CPR r.6.5 (Personal service) which states 
that “a claim form is served personally” on a company or other corporation by “leaving it with” a person holding a 
senior position with the company or corporation. (This rule is supplemented by Practice Direction 6A para.6.) Before 
the enactment of the CPR that rule was found in RSC 1965 Ord.65, r.3(1) and CCR 1981 Ord.7, r.14(1), and was 
traceable to RSC 1883 Ord.IX, r.8 (where it resided at the time of the La Bourgogne case), which had re-enacted the 
Common Law Procedure Act 1852 s.16. (In the RSC the rule was not confined to originating process but applied to 
any document; in drafting CPR r.6.5(3)(a) the draftsman (as was generally the case where there was a choice) preferred 
the CCR formulation.) Here there is a double fiction; first that a company, whether domestic or foreign, can be treated 
as “present” within the jurisdiction, and secondly that it is capable of accepting personal service.

The table in para.(2) of CPR r.6.9 (Service of the claim form where the defendant does not give an address at which 
the defendant may be served) stipulates (in circumstances where that rule applies) the “place of service” of a claim 
form according to the “nature of the defendant to be served” (see White Book 2015 Vol.1 para.6.9, pp 233 & 234). 
In the latter respect distinctions are drawn between a corporation (other than a company) incorporated in England 
and Wales (point 5 in the table), a company registered in England and Wales (point 6), and any other company or 
corporation (point 7). The last-mentioned covers foreign companies and corporations. The place of service dictated 
by the table for service of a claim form on a foreign corporation is “any place within the jurisdiction where it carries 
on its activities”, and for service on a foreign company it is “any place of business of the company within the 
jurisdiction”. So here are some more fictions.

Paragraph (2) of CPR r.6.3 (Methods of service) states that a claim form may be served on a company (a) by any 
method permitted under Part 6, which lets in the methods referred to in the r.6.9(2) table, or (b) by any methods of 
service permitted under the Companies Act 2006. So a party wishing to effect service on a foreign corporation has 
a choice. (The textbooks that express an opinion on the matter divide on the question whether, insofar as they differ, 
one is to be preferred to the other.)
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The relevant provisions in the Companies Act 2006 are as follows. Section 1139(1) (which replaced Companies Act 
1985 s.725(1)) states that “a document” may be served on a company registered under that Act “by leaving it at, or 
sending it by post to, the company’s registered office”. Section 1139(2) (which replaced s.695(1) of the 1985 Act) states 
that where the company is not registered under the Act, but is “an overseas company whose particulars are registered 
under section 1046”, a document may be served on it by leaving it at, or sending it by post to, “the registered address of 
any person who is authorised to accept service of documents on the company’s behalf” (s.1139(2)(a)). Section 1139(2) 
further states that if there is no such person, or if such person refuses service of a document or service of it cannot 
“for any other reason” be effected, the document may be served by leaving it or sending it by post to “any place of 
business” of the company in the United Kingdom (s.1139(2)(b)). In these contexts, “a document” includes originating 
process, for example a claim form (White v Land & Water Co [1883] W.N. 174, and Thomas Bishop Ltd v Helmville Ltd 
[1972] 1 Q.B. 464, CA, provide clear authority for that, at least in the context of s.1139(1); whereas s.1139(2) refers to 
“a document”, s.695(1) of the 1985 Act (following earlier legislation) referred to “any process or notice”).

An understanding of s.1139(2) requires (as its terms admit) some further elaboration of provisions in the 2006 Act 
and Regulations made under that Act. Section 1046(1) of the 2006 Act states that the Secretary of State may make 
provision by Regulations requiring an overseas company to deliver to the registrar for registration a return containing 
specified particulars. The Regulations must, in the case of a company (other than a Gibraltar company), require the 
company to register particulars if the company “opens a branch” in the United Kingdom (s.1046(2)). In this context, 
“branch” means a branch within the meaning of the Eleventh Company Law Directive (89/666/EEC) (s.1046(3)). 
Section 1056 of the 2006 Act states that Regulations under section 1046 must require an overseas company to 
register (a) particulars identifying every person resident in the United Kingdom “authorised to accept service of 
documents” on behalf of the company, or (b) a statement that there is no such person.

The Overseas Companies Regulations 2009 (SI 2009/1801), made in exercise of powers granted to the Secretary of 
State by several provisions in the 2006 Act (including s.1046), impose various registration and filing requirements on 
companies incorporated outside the United Kingdom (“overseas companies”) that open an “establishment”, in the 
United Kingdom (a “UK establishment”). Those Regulations replaced Part 23 of, and Schedules 21A to 21D to, the 
Companies Act 1985 which, amongst other things, implemented the Eleventh Company Law Directive (89/666/EEC). 
Regulation 2 states that, in this context, “establishment” means (a) a “branch” within the meaning of that Directive 
(reflecting s.1046(3) in this respect), or (b) a “place of business” that is not such a branch, and “UK establishment” 
means an establishment in the United Kingdom. (It is to be noted that the Directive hazards no definition of a 
“branch”, that “branch” and “place of business” are not co-terminous, and that the latter expression is not defined, 
either in the 2006 Act or in the 2009 Regulations.)

Under these Regulations an overseas company that opens a UK establishment is required to deliver to the registrar a 
return which includes the “particulars of the establishment” as specified in regulation 7. Such particulars include the 
name and “service address” of every person resident in the United Kingdom “authorised to accept service” of documents 
on behalf of the company in respect of the establishment, or a statement that there is no such person (reg.7(1)(e)).

Section 1141 of the 2006 Act states that in the Companies Acts a “service address”, in relation to a person, means an 
address at which documents may be effectively served on that person, and further provides that the Secretary of State 
may by Regulations specify conditions with which a service address must comply. Regulation 10 of the Companies 
Act 2006 (Annual Return and Service Addresses) Regulations 2008 (SI 2008/3000) states that, for the purposes of 
section 1141, the conditions are that the service address must be a place where (a) the service of documents can be 
effected by physical delivery, and (b) the delivery of documents is capable of being recorded by the obtaining of an 
acknowledgement of delivery.

The statutory provisions outlined above have a long history, and the detail to which they descend reflect the problems 
that have been encountered over the years in providing an effective means for enabling documents to be served 
within the jurisdiction on overseas companies, not only, but perhaps especially, documents in the form of originating 
process. Paragraph (a) of s.1139(2) of the 2006 Act may be traced to the Companies Act 1907 s.35, which required 
companies incorporated outside the UK which had established “a place of business” in the UK to file with the 
registrar certain information, and in a consolidating Act of the following year the precaution was taken of adding that 
“place of business” included a share transfer or share application office (Companies (Consolidation) Act 1908 Act 
s.274(6)), but such provision, being no longer necessary, does not appear in the modern legislation. Paragraph (b) of 
s.1139(2) of the 2006 Act which, as explained above, provides for circumstances in which a document may be served 
on a foreign company (in default of registration etc) by leaving it or sending it by post to “any place of business” of the 
company in the United Kingdom may be traced section 35(2) of the 1907 Act (a provision which referred to service 
of “any process or notice” and which reflected a confidence in the capacities of the Royal Mail not reflected in the 
RSC, so far as service of originating process was concerned, until 1979).
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From what has been said above it will be gathered that, in a given case, the valid service within the jurisdiction of a 
claim form on a foreign company, whether sought to be effected under the provisions as to service in the CPR or in 
the Companies Act 2006, may turn on whether it can be shown that the company has a “place of business” within 
the jurisdiction. Such a case was the recent case of Chopra v Bank of Singapore Ltd [2015] EWHC 1549, June 2, 2015, 
unrep., where Arnold J. had to deal with the point in the context of the table in CPR r.6.9(2) (and not in the context of 
s.1139(2)(b) of the 2006 Act), where the defendant foreign company was incorporated in Singapore. (His lordship had 
faced a similar task in Actavis Group hf v Eli Lilly & Company [2012] EWHC 3316 (Pat), November 27, 2012, unrep., 
where the defendant foreign company was incorporated in Indiana, and where his decision was affirmed by the Court 
of Appeal ([2013] EWCA Civ 517, [2013] R.P.C. 37, CA).) In the Chopra case, Arnold J. examined the pre- and post-
CPR authorities and concluded that, in the circumstances, the London office at which the claim form had been served 
was not “a place of business” of the defendant company within the jurisdiction. (For summary of this case, see the “In 
Brief” section of this issue of CP News.) Pre-CPR authorities referred to by his lordship and in sources referred to by him 
(including La Bourgogne, op cit) were found in The Supreme Court Practice 1999 Vol. 1 at paras 65/3/27 and 65/3/28, 
but have not been included in commentary in subsequent editions of the White Book. His lordship explained that on 
the particular practical problem of determining the question whether a claim form served within the jurisdiction on 
a person alleged by the claimant to be an agent or representative of the defendant foreign company (though not an 
officer or employee thereof) was in fact served on a person carrying on its (rather than his or her own) business, the 
leading authority is Adams v Cape Industries plc [1990] Ch. 433, CA (where the numerous authorities, starting with the 
La Bourgogne case, were reviewed). That was not a case concerned with service of a claim on a foreign company in 
England and Wales, but involved an action to enforce in England a foreign judgment against a company in which the 
question arose whether the company had been present within the foreign jurisdiction by an agent so as to fall under 
the jurisdiction of its courts. So it is not on all fours with the problem discussed here, but it is (as was said of a dictum 
falling from the lips of Lord Atkin in a quite different context) “ice thick enough to skate on”.

COSTS ORDERS ON DISCONTINUANCE OF CLAIM
In Part 38 of the CPR (Discontinuance), r.38.6 (Liability for costs) states that, unless the court orders otherwise, a claimant 
who discontinues is liable for the costs which a defendant against whom the claimant discontinues incurred on or before 
the date on which notice of discontinuance was served on the defendant. The parenthesis at the end of the rule refers to 
r.44.9. Paragraph (1) of that rule state that, where a right to costs arises under r.38.6, a costs order will be deemed to have 
been made on the standard basis, but as the authorities referred to in White Book 2015 Vol.1 paras 38.6.1, 38.6.2 and 
44.9.3 indicate, costs may be awarded on the indemnity basis. And that is what happened in the recent case of Dar al 
Arkan Real Estate Company v Al Refai, [2015] EWHC 1793 (Comm), June 24, 2015, unrep. (Andrew Smith J.).

In the commentary on r.44.9 a summary is given (in para.44.9.3) of the decision of the Court of Appeal in Safeway 
Stores Ltd v Twigger, [2010] EWCA Civ 1472, [2011] Bus. L.R. 1629, CA. In that case a claim was brought against 
several directors and employees (D) of a company by certain of the owners (C) (shareholders) of the company. A 
judge dismissed D’s application for summary judgment and awarded C their costs. With the permission of the judge, 
all of the defendants appealed to the Court of Appeal, but before the appeal came on C discontinued against one 
defendant, that defendant (X) having complied with the costs order made against him by the judge. The Court of 
Appeal allowed the appeal, holding that D were entitled to judgment. The question then arose whether X should be 
repaid the costs he had paid to D. Put the other way around, could C retain the benefit of that costs order against X by 
virtue of having discontinued when they did? (The Court allowed X to continue with his appeal in order to consider 
this question.) Longmore L.J. was of the opinion that orders for costs in favour of a claimant before discontinuance 
remain in effect and will not be unwound merely because the claimant discontinues. Any potential injustice could 
be avoided by the defendant applying under r.38.4 to have the notice of discontinuance set aside. In his lordship’s 
view, X “should be entitled to benefit from any order which may in due course be made” reversing the order of the 
judge in relation to costs. Lloyd L.J. stated that Cs’ discontinuance as against X at a time when his appeal was pending 
cannot preclude the court from making such order as it thinks appropriate as to those costs or as to his costs of the 
appeal, but preferred not to express a view as to the effect that the discontinuance might have in other circumstances.

Pill L.J., on the other hand, said that, by discontinuing their claim against X, C “accepted that it is not a valid claim 
against” him, and stated the proposition that the position should be that service of a notice of discontinuance has 
the legal consequence that costs orders already made in favour of the discontinuing party are automatically reversed 
without further order, unless that party was able to show that the defendant’s conduct was abusive or vexatious.

As the summary of the recent case of Al Refai given in the “In Brief” section of this issue of CP News shows, the 
question of the effect of an order for costs made in favour of a defendant on the claimant’s discontinuance of a 
claim against him on previous costs orders made in favour of the claimant in the course of the proceedings arose 
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in that case. Counsel for the defendant, in submitting that the discontinuing claimants should not be entitled to 
retain the benefit of costs orders previously made in their favour and against his client in the interlocutory stages 
of the proceedings, put the judgment of Pill L.J. in the Safeway Stores Ltd case at the forefront of his submissions. 
Andrew Smith J. stated that he did not think that Pill L.J. intended to imply that in all circumstances the implication 
of discontinuance is that the claimant accepts that he had no valid claim; certainly that was not an inference to be 
drawn in this case. His lordship explained (para.11) that it is not unusual (to give just one of many possible examples) 
for a claim to be discontinued when it is learned that a defendant is uninsured or otherwise not worth suing. In this 
case it was readily understandable that, settlement having been reached with the other defendants, the claimants did 
not wish to pursue further expensive litigation against a lone individual defendant.

Partly for this reason Andrew Smith J. doubted the broader proposition stated by Pill L.J. His lordship concluded, after 
examining the relevant rules and authorities baring on the matter that the general position is that interlocutory costs 
orders are not affected by other costs orders in the proceedings, and nothing either in r.38.6 or elsewhere in the CPR 
states in terms that prima facie discontinuance reverses (or otherwise affects) previous costs orders, nor is it obvious 
that this is their necessary implication. His lordship explained (para.38):

“In practical terms Pill LJ’s interpretation seems to me to produce inconvenient results. How often, having heard a 
potpourri of applications at a hearing, does the court direct that each party bears his own costs because overall the 
spoils are divided more or less equally? This avoids spending time on assessing the costs of each application and is 
justified if it would make little or no practical difference to make separate orders for one party on some applications 
and for the other on others. However, if favourable orders would routinely be undone on discontinuance, the two 
approaches would have different consequences in these circumstances, and legitimate objection could be taken to 
the convenient course that I have described.”

COMMITTALS FOR CONTEMPT–OPEN COURT
The text of Practice Direction (Committal for Contempt: Open Court), [2015] 1 W.L.R. 2195, Sen Cts, made by the 
Lord Chief Justice on March 26, 2015, is contained in Supplement 2 of the 2015 White Book at para.B17-001 (p 29). 
As the Preamble therein states, this Practice Direction applies to all proceedings for committal for contempt of court, 
including contempt in the face of the court, whether arising under any statutory or inherent jurisdiction and, particularly, 
supplements the provisions relating to contempt of court in the Civil Procedure Rules 1998, the Family Procedure Rules 
2010, the Court of Protection Rules 2007, and the Criminal Procedure Rules 2014 and any related Practice Directions 
supplementing those various provisions. It applies in all courts in England and Wales, including the Court of Protection.

On June 24, 2015, the Lord Chief Justice issued Practice Guidance: Committal for Contempt of Court–Open Court, 
and the Preamble therein states that the Guidance answers various questions which have arisen on the application 
and interpretation of the Practice Direction (for summary, see “In Brief” section of this issue of CP News. The text of 
this Guidance will be included in Supplement 3 of the 2015 White Book when it is published in mid-July. For the 
convenience of subscribers the text of this Guidance is set out below. (Minor corrections have been made to the text 
on the assumption that they will be made when this Guidance is properly reported.) It may be noted that para.6 refers 
to a “judgment pro forma” recommended for use by courts in the circumstances referred to in that paragraph. The pro 
forma is contained in Annex 1 to the Guidance, also set out below.

“Practice Guidance: Committal for Contempt of Court–Open Court

Preamble
1.  This Practice Guidance answers various questions which have arisen on the application and interpretation of the 

Practice Direction: Committal for Contempt- Open Court, dated 26 March 2015 (the Committal PD)

Press Notification – Hearings
2. The Committal PD only requires the press to be notified before a committal hearing in two circumstances:

(1)  where it is not possible to list the committal hearing in the public court list in the usual way the day before the 
hearing is to take place, see paragraph 6 of the Committal PD; and

(2)  where, in advance of a hearing, the court, either on application or of its own initiative, is considering holding the 
committal hearing in private, see paragraph 8 of the Committal PD.

3. Press notification of a committal hearing is not therefore required in respect of all committal hearings.
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Judgments
4.  Paragraph 13 of the Committal PD only applies where the court finds that a person has committed a contempt of 

court and makes either an order for committal or a suspended committal order, see specifically paragraph 13(1)(ii). 
It does not apply where the court makes any other order having found a person has committed a contempt of court.

5. Where paragraph 13 applies, the following format for providing the required information should be used:

‘Pursuant to paragraph 13 of Practice Direction: Committal for Contempt of Court–Open Court

In relation to [insert case number] on [insert date], at [insert court] I, [insert title and name of judge] sentence [insert 
name of individual subject to the committal or suspended committal order], to [an immediate/suspended custodial 
sentence] of [insert term of sentence] for contempt of court. The basis of that sentence was that [short, general reasons].’

6.  For the purposes of paragraph 14 of the Committal PD, where it is not the usual practice of a court to give reasoned 
judgments because, for instance, it is not a court of record, the judgment, should set out the information required 
by paragraph 13(1)(i) – (iii) of the PD with short, written, reasons why the court arrived at its decision. Annex 1 to 
this Guidance contains a judgment pro forma for this purpose. This may be of particular assistance in the County 
Court and Magistrates’ courts.

Application to proceedings under CPR Pt.71 and CCR O.27 and FPR rr. 33.19, 33.19A and 33.23
7. The Committal PD applies to committal hearings, see paragraph 5(1) of the Committal PD.

8.  The Committal PD does not apply to orders made on a written reference to a High Court judge or Circuit judge 
under the procedure set out in CPR r.71.8(1) and r.71.8(2) and CPR PD71, paragraph 6 and 7. It does not as CPR 
r.71 provides a process whereby any committal order made on such a written reference must be suspended on 
terms, amongst other things, that the person subject to the order attend court and is therefore capable of challenge 
before enforcement: see CPR r.71.8(3) and r.71.8(4) and Broomleigh Housing Association Ltd v Okonkwo [2010] 
EWCA 1113 at [22]. The Committal PD does, as a consequence, apply to any hearing under CPR r.71.8(4)(b)).

9.  The Committal PD applies to the attachment of earnings procedure under CCR O.27 r.7 and O.27 r.7A as it does to 
CPR r.71. It therefore only applies to the adjourned hearing referred to in CCR O.27 r.7B and to any further hearing 
to deal with a suspended committal order made under that provision.

10.  Paragraphs 7 – 9 apply to FPR rr.33.19, 33.19A and 33.23 in so far as they apply the procedure in CCR O.27 and 
CPR r.71 to proceedings to which the Family Procedure Rules 2010 apply.

Applications to proceedings under the Policing and Crime Act 2009 and the Anti-Social Behaviour, 
Crime and Policing Act 2014
11.  The Policing and Crime Act 2009 makes provision for civil injunctions to be made in respect of gang-related 

violence. The Anti-Social Behaviour, Crime and Policing Act 2014 makes provision for civil injunctions to be 
made in respect of certain types of anti-social behaviour.

12.  The Committal PD applies to committal hearings in respect of adults who are alleged to have breached injunctions 
made under the 2009 Act and the 2014 Act. It does not however apply to hearings arising from alleged breaches 
of injunctions made under either the 2009 Act or the 2014 Act by individuals under the age of 18 as they are not 
applications for committal to prison for contempt, but are rather applications for a supervision or detention order 
under the statutory procedure set out in schedule 5A of the 2009 Act and schedule 2 of the 2014 Act.

13.  In certain circumstances section 43 of the 2009 Act and section 9 of 2014 Act may require breach of an injunction to be 
dealt with by a judge outside the court’s normal opening hours, i.e., in the evening, at a weekend or on a bank holiday.

14.  Where an ‘out of hours’ court is open and available, such matters should be listed and heard at that court ‘out of 
hours’. Paragraph 6(3) of the Committal PD applies to such listings.

15.  Where no ‘out of hours’ court is open and available, the judge should consider whether the matter can properly 
be dealt with, at a location other than an open court, through exercise of the power to remand on bail or in 
custody, provided under section 43(5) and schedule 5 of the 2009 or section 9(5) and schedule 1 of the 2014 
Act. Use of the remand power does not engage the notification requirements of paragraphs 5, 6, 13 or 15 of the 
Committal PD. Those requirements will be met when the matter comes back before the court as specified below.

16.  Where breach of an injunction is dealt with by way of remand on bail, the committal hearing should be listed, in 
accordance with the provisions of the Committal PD, at the first convenient date when the court is sitting.

17.  Where breach of an injunction is dealt with by way of remand in custody, the committal hearing should be listed 
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Annex 1

IN THE [                                ]
COURT
Sitting at 

Case No:

1.  On the of 201 this court committed the following named person to prison

(2)

2. In relation to an order dated

3. which provided that the Respondent/ Defendant should not [set out relevant paras of the order]

i)

ii)

iii)

4. the court found that [following admissions made] (s)he had disobeyed/breached  that order by

i)

ii)

iii)

5. and imposed the following sentence(s) for those breach(es)

breach Sentence

i) i)

ii) ii)

iii) iii)

6. Accordingly it was ordered that

be committed for contempt to Her Majesty’s Prison at                           for a (total) period of  or until lawfully 
discharged if sooner, [and that a warrant of arrest and committal be issued forthwith].

OR

be committed for contempt to prison for a (total) period of                                                                                  
The order is suspended untiland will not be put into force if during that time complies with the following terms:

i)

ii)

iii)

for hearing, within any applicable statutory time limit and in accordance with the provisions of the Committal 
PD, in the nearest appropriate court to the place of custody on the first convenient date when the court is sitting.

Review
18. The operation of the Committal PD will be subject to review in October 2015.

Lord Thomas LCJ
24 June 2015
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Annex C: Specimen order on handing down of judgment

UPON THIS ACTION [AND COUNTERCLAIM] having been tried before the Honourable  
[Mr/Mrs] Justice [        ] on the [  ] of [        ]

AND UPON the Court handing down Judgment on [DATE]

IT IS ORDERED THAT:

1.  The hearing to determine the appropriate form of Order following the handing-down of Judgment in these 
proceedings (‘the Form of Order Hearing’) be adjourned to the first available date convenient to the parties but 
no later than [DATE].

2.  Such adjournment is an adjournment within paragraph 4.1(a) of the Practice Direction 52A to Part 52; and 
accordingly the time for making any application for permission to appeal be extended until the Form of Order 
Hearing and pending that hearing the time for service of any Appellant’s Notice shall not run.

3.  Until the Form of Order Hearing the documents [referred to in / scheduled to] the Order dated [   ] shall re-
main confidential and shall only be used for the purpose of these proceedings notwithstanding that they have 
been, or may have been, read to or by the Court or referred to at a hearing which has been held in public.

4. Costs are in the case.

5. This Order shall be served by the [   ] on the [   ].

Service of the Order

The court has provided a sealed copy of this order to the serving party: [   ] at [ADDRESS] [REFERENCE]

Annex D: Procedure in Intellectual Property Appeals in the Court of Appeal

Applications for Permission to Appeal

The appellant’s notice, skeleton argument and bundle should be lodged as required by CPR PD52C, sections 2, 4 
and 7.

Appeals

Where permission to appeal has been given by the lower court or granted by the Court of Appeal:

• The Civil Appeals Office will ask the parties to provide an agreed time estimate where possible or, where 
agreement cannot be reached, separate time estimates for the hearing of the appeal together with an agreed 
time estimate for any necessary pre-reading.

• The case will then be referred to the Supervising Lord Justice for listing directions.
• Once the appeal is listed, the parties will be asked to lodge an agreed timetable for the filing of skeleton 

arguments, appeal bundles and bundles of authorities for approval by the Supervising Lord Justice.
• Any subsequent request by the parties to amend the approved timetable will be referred to the Supervising 

Lord Justice for determination.

PATENTS COURT GUIDE 
In July, 2015, a new edition of the Patents Court Guide was issued. As is indicated in the summary of this Guide given 
in the “In Brief” section of this issue of CP News, respects in which this edition differs from the former is that it has, 
in Annex C, a standard order for the adjournment of proceedings where, at handing down, final order cannot be 
dealt with on paper but a hearing is required, and in Annex D, guidance concerning appeals to the Court of Appeal 
is given. The texts of Annex C and D are as follows.
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