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In Brief
Cases

 ■ Workman v Forrester [2017] EWCA Civ 73, 21 February 2017, unrep. (McCombe, Sharp and Thirlwell 
LJJ)

Unless order – debarred from defending quantum claim – freezing injunction – right to return date

In 2011, the appellant was convicted of the murder of his wife and sentenced to life imprisonment. A claim for 
damages was brought against him by his deceased deceased wife’s sister and sons in 2012. At the same time as the 
claim was issued, an ex parte worldwide freezing injunction was granted against him. The injunction contained no 
cross-undertaking in damages. The injunction made provision for a return date, to be made by a specified date, for 
an inter partes hearing upon the joint application of the parties. No such joint application was made by the time 
specified in the order as the appellant’s acknowledgment of service did not reach the court by the required date. 
Subsequently, and not having heard from the appellant, the respondents applied for judgment in default having also 
informed the court that it did not appear to them necessary at the time to list the inter partes hearing of the freezing 
injunction. Judgment in default was granted for an amount to be determined. A subsequent case management 
conference was ordered to take place in a court with a secure dock, with provision for the appellant to apply for 
the hearing to take place by telephone or video-link. The CMC took place in the appellant’s absence: permission to 
attend not having been granted and no application having been made for the hearing to take place via telephone or 
video-link. An unless order was made requiring the appellant to comply with the terms of the worldwide freezing 
injunction that required him to provide the claimants with a list of his worldwide assets. Non-compliance with the 
unless order was to result in the appellant being debarred from defending the quantum assessment of the claim, 
with judgment to be entered for a fixed sum of £1,503.579.50, plus interest and costs. The unless order was not 
complied with and judgment was thus entered for the specified sum. The appellant applied to set aside the judgment. 
The application was dismissed. An appeal from the dismissal was also dismissed. Separately, an application to set 
aside the worldwide freezing injunction was made and also dismissed. Subsequently, the appellant applied for the 
worldwide freezing injunction to be relisted for the inter partes hearing, which had not previously taken place. That 
hearing took place and the application to relist was dismissed. Two appeals came before the Court of Appeal: an 
appeal from the dismissal of the application to set aside the judgment, and an appeal from the refusal to relist the 
inter partes hearing of the freezing injunction. Held, the general rule is that once judgment has been entered for 
damages to be assessed, the onus is on the claimant to prove damage. The defendant is equally “entitled to contest 
every issue that is not conclusively determined against him by the judgment on liability”: per Jonathan Parker J, giving 
the lead judgment in the Court of Appeal decision Lunnan v Singh (1999) and by the Privy Council in Strachan v The 
Gleaner Co Ltd (2005) (see Lord Millett at 3209 F-H). Jonathan Parker J in Lunnan v Singh (1999) put it as follows:

“. . . the underlying principle is that on an assessment of damages all issues are open to a defendant save to the 
extent that they are inconsistent with the earlier determination of the issue of liability, whether such determination 
takes the form of a judgment following a full hearing on the facts or a default judgment”

While this was the normal procedure, where there was evidence of persistent non-compliance with court orders i.e., 
“flagrant contempt in failing to comply with the court’s order(s)” and this had the “potential to frustrate the damages 
assessment . . .” the normal procedure could justifiably be departed from and the court could make an unless order 
in the terms made in the present case i.e., debarring a defendant from contesting the quantum assessment: JSC BTA 
Bank v Ablyazov (No.8) (2013) applied. Furthermore, as the grant of such an unless order was a matter of discretion, 
for an appeal court to interfere with the order it would be necessary to demonstrate that the judge making the order 
erred in principle. There was no such error in the present case. Moreover, there was no procedural error involved in 
the grant of the order such as to give rise to an entitlement to set the order aside under CPR r.3.1(7). In terms of the 
appeal from the refusal to relist, that was a case management decision. As such, there was limited scope to interfere 
with the decision on appeal. In the present case, given that the judge considered the overall situation, including the 
appellant’s failure to take any steps in respect of the order for over a year following the date on which it was made 
and the manner in which the claim had developed in the intervening period, it could not properly be said that there 
was a basis to fault the exercise of discretion. Both appeals were dismissed. Lunnan v Singh (1 July, 1999, CAT 1415 
of 1999), unrep., CA, Strachan v The Gleaner Co. Ltd. [2005] 1 W.L.R. 3204, PC, Edwards v Golding [2007] EWCA 
Civ 416, unrep., CA, Broughton v KOP Football (Cayman) Ltd [2012] EWCA Civ 1743, unrep., CA, JSC BTA Bank v 
Ablyazov (No.8) [2013] 1 W.L.R. 1331 ref’d to.
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 ■ Robert v Woodall [2017] EWHC 436 (Ch), 7 March 2017, unrep. (Mr Robin Dicker Q.C. sitting as a 
deputy judge of the High Court)

Costs of attendance at oral renewal of permission to appeal application

CPR PD52B, para.8.1. Proceedings under the Matrimonial Causes Act 1973 brought by Roberts, a trustee-in-
bankruptcy, were struck out. Permission to appeal from that order was dismissed on a renewed application. An issue 
arose concerning the recoverability of the respondent’s costs of attending the oral hearing of the renewed permission 
to appeal application. The trustee submitted that there was no reason to depart from the general rule, set out in CPR 
PD52B para.8.1, that a respondent who attends an oral renewal hearing will not be awarded costs. The respondent 
relied on the CPR PD para.8.1(d) and argued that the court should award costs on the basis that it was just in all the 
circumstances to do so. It was submitted that, in assessing whether it was just in all the circumstances, guidance 
could be taken from the approach taken to assessing costs under CPR PD54A, para.8.1 in respect of oral renewal of 
permission to pursue judicial review proceedings. In respect of that Auld LJ in Mount Cook Land Ltd v Westminster 
City Council (2003) at para.76 had identified the following circumstances that could justify an order for costs viz.,

“. . . the hopelessness of the claim, the persistence in it by the claimant after having been alerted to the facts 
and/or law demonstrating its hopelessness and whether, as a result of the deployment of full argument, the 
unsuccessful claimant has had, in effect, the advantage of an early substantive hearing of the claim.” 

Held, departure from the general rule was justified in the present case: an award of costs would be made. There were 
three particular factors that justified the respondent’s attendance at the oral renewal and an award of costs in the 
present case: (i) the “surprising suggestion” by the trustee in bringing the proceedings that a trustee-in-bankruptcy 
could apply for an order for financial relief following the death of the bankrupt in order to benefit creditors ie., the 
novelty of the issue; (ii) the failure by the trustee and their advisers to provide any answer to legitimate problems 
concerning the proceedings identified at an early stage in the proceedings by the respondent; (iii) the fact that the 
respondent’s attendance at the oral renewal hearing provided an opportunity for full argument and thereby – as 
identified in Mount Cook – “the benefit of an early substantive hearing”. Mount Cook Land Ltd v Westminster City 
Council [2003] EWCA Civ 1346; [2004] C.P. Rep. 12, CA, ref’d to. 

 ■ Otuo v Watchtower Bible and Tract Society of Britain [2017] EWCA Civ 136, 9 March 2017, unrep. 
(Vos CHC, Gloster and Sharp LJJ)

Limitation period – extension of time to bring claim

Limitation Act 1980, ss.4A, 32A, CPR rr.3.1(7), 52.17. Defamation proceedings were issued on 19 July 2013. On 
5 December 2013, an application to strike out the claim failed. Following service of the defence, a further strike 
out application was made. The basis of the second strike out application was that the claim was brought outside the 
primary limitation period (Limitation Act 1980, s.4A). The application succeeded and the claim was struck out by 
the Master on 30 October 2014. However, permission to appeal was granted on one issue: whether the respondent, 
through acquiescence and estoppel, was barred from relying on the limitation defence. The appeal was dismissed. 
However, at the appeal hearing the appellant also argued that an application he had made for the primary limitation 
period to be disapplied should have been, and was not, considered at the strike out application. The judge agreed 
that the matter ought to have been dealt with at the strike out hearing, and directed it to be listed for hearing. The 
application to disapply the primary limitation period subsequently failed. On the facts of the case, there were no 
exceptional circumstances justifying disapplication: Bewry v Reed Elsevier UK Ltd (2014) applied. The claimant 
made a second application for permission to appeal the strike out order. The basis of that application, relying on 
Gentoo Group Ltd v Hanratty (2008), was that the wrong formula to calculate the limitation period had been 
applied. That application was directed to be listed as an application for permission to reopen the hearing of the 
original appeal against the strike out order under CPR r.52.17, the Taylor v Lawrence jurisdiction, or to revoke or 
vary the order on the original appeal under CPR r.3.1(7). At the appeal, it was noted that the Master had erred in 
calculating the limitation period, noted that if the point had been raised on the original appeal from that decision, 
the original appeal would have been allowed. However, the application to reopen the original appeal was refused. 
The claimant subsequently: (i) sought and obtained permission to appeal the original appeal decision; and (ii) sought 
and was refused permission to appeal the refusal to reopen the original appeal decision. The Court of Appeal held, 
(i) the refusal to reopen the original appeal was not capable of challenge (CPR r.52.17(7)), even if it were capable 
of challenge, there was no basis under Taylor v Lawrence to justify reopening the decision. The error concerning 
the calculation of the limitation period arose from a mistake, and mistakes cannot be categorised as exceptional 
circumstances necessary to found the jurisdiction to reopen; (ii) the judge dealing with the application to disapply the 
limitation period proceeded on a false basis: the claim had been brought in time. Pritam Kaur v S Russell & Sons Ltd 
(1973) and Gentoo Group Ltd v Hanratty (2008) set out the correct approach to calculating the limitation period for 
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defamation: “. . . the day on which a cause of action for libel and slander accrues is excluded from the computation 
in arriving at the limitation period.”; (iii) as a consequence, the judge’s exercise of discretion to disapply the limitation 
period had proceeded on a false premise and lead to a conclusion that was plainly wrong. It was a false premise the 
Court of Appeal was aware of and, as such, the Court of Appeal had to approach the exercise of discretion itself and 
did so by applying the approach set out in Steedman v BBC (2001) at para.15. The court was thus required to

“. . . balance any prejudice to the claimant on the one hand and the defendant on the other in allowing the action to 
proceed or otherwise. All the circumstances of the case must be had regard to in assessing the justice of the matter 
with particular reference to the length of, and reasons for, the delay and the extent to which the passage of time 
since the expiration of the limitation period has had an impact on the availability or cogency of relevant evidence.”

On the facts of the present case i.e., the clear, unwitting, error of law underpinning the original decision of the Master 
and the appeal from that decision, and the foreclosure of a route to challenge the appeal decision, the argument for 
disapplying the limitation period was compelling. The appeal was allowed. Marren v Dawson Bentley & Co [1961] 2 
W.L.R. 679, Leeds Assizes, Pritam Kaur v S Russell & Sons Ltd [1973] Q.B. 336, CA, Steedman v BBC [2001] EWCA 
Civ 1534; [2002] E.M.L.R. 17, CA, Taylor v Lawrence [2002] EWCA Civ 90; [2003] Q.B. 528, CA, Re Uddin [2005] 1 
W.L.R. 2398, CA, Gentoo Group Ltd v Hanratty [2008] EWHC 627 (QB), unrep., QB, R. (Nicholas) v Upper Tribunal 
[2013] EWCA Civ. 799, unrep., CA, Bewry v Reed Elsevier UK Ltd [2014] EWCA Civ 1411; [2015] E.M.L.R. 6 ref’d 
to. (See Civil Procedure 2017 Vol.2, section 8–87.1.)

 ■ Balk v Otkritie International Investment Management Ltd [2017] EWCA Civ 134, 10 March 2017, 
unrep. (Gloster VP, Irwin and Henderson LJJ)

Refusal to accept open offer to settle – principles of modern case management – abuse of process

Two fraud claims were brought by the respondent against the applicant’s husband, the applicant and others. The 
fraud claim failed against the applicant. She was, however, held liable for dishonest assistance, knowing receipt 
and procuring breach of contract in relation to laundering the proceeds of the fraud. The applicant was ordered to 
pay damages and equitable compensation in the sum of US$36,978,000. Subsequent to the damages award, the 
amount payable to the respondent by the defendants was reduced by the court to take account of the value of assets 
the respondent had already recovered prior to the fraud trial. However, no deduction was made in respect of the 
amount payable by the applicant. The applicant applied for permission to appeal the failure to make a deduction in 
respect of the amount for which she was held liable. Limited permission to appeal was granted on the question of 
whether the applicant ought to have been given credit for the amount the respondent had recovered in respect of 
three properties, the total value of which was approximately US$ 23,000,000. The applicant filed amended grounds 
of appeal consequent to the grant of permission, in which further grounds were raised. Permission was refused in 
respect of those further grounds. Prior to the appeal hearing, the respondent made an open offer to settle, in which 
it offered credit for the total value specified in grounds of appeal on which permission had been granted. The offer 
to settle rendered the appeal redundant. The applicant did not engage with the respondent in respect of the offer, 
and at the appeal hearing, again sought to raise the issue of further credit in respect of which she had been refused 
permission to appeal. The Court of Appeal dismissed the appeal. In giving his judgment, Henderson LJ stressed that 
the applicant’s approach – her refusal to engage with the respondent in respect of the offer and her insistence on 
pursuing the appeal – was an abuse of the court’s process. It was because it was contrary to the overriding objective, 
or as Henderson LJ put it, it ran 

“counter to all the modern principles of case management which include encouraging the settlement of disputes, 
concentrating on the real issues between the parties, and making the best use of scarce judicial resources.”

In the light of the open offer, the nature of which rendered the appeal “an exercise in futility”, the only proper option 
available to the applicant was to accept it. Her conduct in pursuing the appeal engendered nothing more than a 
waste of the court’s time and resources. (See Civil Procedure 2017 Vol.2, section 11.5.)

 ■ Sony/ATV Music Publishing LLC v WPMC Ltd [2017] EWHC 456 (Ch), 10 March 2017, unrep. (Arnold J)
Pt 36 – interest on costs – penal element

CPR r.36.17(4)(c). The claimant obtained a judgment that beat their Pt 36 offer. Consequently, the defendant was 
ordered to pay the claimant’s costs on an indemnity basis. Interest on costs was ordered to be paid at 8% above the 
base rate: Thai Airways International Public Co Ltd v KI Holdings Co Ltd (2015) followed. An issue arose whether a 
non-party, who had been found to have through control and partial funding of the defendant’s defence and against 
whom a non-party costs order had been made, should be required to pay interest on the claimant’s costs at 8% or at a 
lower rate. It was argued that interest at no more than 3% above base rate should be paid as interest was intended to 
be compensatory and not penal: McPhilemy v Times Newspapers (No 2) Ltd (2002) and KR v Bryn Alyn Community 
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(Holdings) Ltd (2003) relied on. The contrary submission, relying on Cashman v Mid Essex Hospital Services NHS 
Trust (2015), was that the amendments to Pt 36 introduced in 2013 had altered the position, and the provision 
of interest under CPR r.36.17 (or as it was at the time of that judgment CPR r.36.14) was penal. Held, Cashman v 
Mid Essex Hospital Services NHS Trust (2015) was concerned with the question of whether what was, at the time, 
CPR r.36.14(3)(d) (now CPR r.36.17(4)(d)) was penal or compensatory. It was not authority for the proposition that 
interest under, what was then, CPR r.36.14(3)(a) to (c) (now CPR r.36.17(4)(a) to (c)) was penal. The Court of Appeal’s 
decisions in McPhilemy v Times Newspapers (No.2) Ltd (2002) and KR v Bryn Alyn Community (Holdings) Ltd 
(2003) remain good law: interest under CPR r.36.17(4)(c) is primarily compensatory, although it may have a penal 
element. The appropriate interest rate was thus 3% above base rate. McPhilemy v Times Newspapers (No.2) Ltd 
[2002] 1 W.L.R. 934, CA, KR v Bryn Alyn Community (Holdings) Ltd [2003] EWCA Civ 383; [2003] P.I.Q.R. P30, 
CA, Thai Airways International Public Co Ltd v KI Holdings Co Ltd [2015] EWHC 1476 (Comm), [2015] 3 Costs L.R. 
545, Comm., Cashman v Mid Essex Hospital Services NHS Trust [2015] EWHC 1312 (QB); [2015] 3 Costs L.O. 411, 
QBD, ref’d to. (See Civil Procedure 2017 Vol.1 para.36.17.4.3.)

 ■ Deutsche Bank AG v Vik [2017] EWHC 459 (Comm), 13 March 2017, unrep. (Teare J)
Committal – service out of jurisdiction – permission not required

Brussels Regulation 2015 (Recast), art.24(5), CPR Pt 71, Pt 81. The present decision follows that of Deutsche Bank 
AG v Sebastian Holdings Inc [2016] EWHC 3222 (Comm), noted in Civil Procedure News No.1 of 2017. In the 
previous judgment, it was held that while the claimant was entitled to seek a committal order against the defendant, 
its application for permission to serve out of the jurisdiction failed. Permission could not be granted as there was no 
basis on which to grant it. In the present decision, Teare J considered the claimant’s argument that it did not need 
permission to serve an application for committal out of the jurisdiction. A further application to serve the application 
by alternative service was also considered. Held, permission to serve out of the jurisdiction was not required and 
service by alternative means, in this case service on the defendant’s solicitors, was granted. In reaching his decision 
on the jurisdiction point, Teare J stated as follows at paras 6 and 7,

“As a matter of principle where jurisdiction in respect of a claim or an order is established over a person the 
jurisdiction which is established must include, in my judgment, jurisdiction in respect of matters which are 
incidental to that claim or order. I did not understand that principle to be denied by Mr. Matthews [for the 
defendant] because he accepted that where jurisdiction over a person is established in respect of a claim the 
court has jurisdiction to make an order for costs against that person in respect of that claim. An order for costs 
is incidental to the claim in respect of which the court has jurisdiction over the defendant. The question in the 
present case is whether an order for committal is incidental to the Part 71 order [to obtain information from a 
judgment debtor].

An order of a court must carry with it the means to enforce that order. If it did not there would be no utility in 
the order for it could be disobeyed without the threat of sanction. The means to enforce an order are therefore a 
necessary incident of the order. An order for committal is one of the means by which court orders are enforced. 
For that reason an order for committal is, in my judgment, a necessary incident of a court order. That is clearly 
demonstrated by the presence of a penal notice at the beginning of the Part 71 order. I therefore consider that 
in circumstances where the court has jurisdiction to make the Part 71 order against Mr. Vik the court also has 
jurisdiction to make a committal order against him. Permission to serve the application to commit Mr. Vik for 
contempt out of the jurisdiction is not required because he is already subject to the jurisdiction of this court in 
respect of the Part 71 order and all matters which are incidents of that order, one of which is an order for committal 
for contempt of the Part 71 order. Thus it was that in my earlier judgment I indicated that, had it been necessary to 
decide the issue, I would have accepted Miss Tolaney’s submission [for the claimant] that where a valid order has 
been made against a person pursuant to CPR 71.2 whilst he was within the jurisdiction an order for committal can 
be sought against him pursuant to CPR 71.8 notwithstanding that he has since left the jurisdiction; see paragraphs 
11-14 of my earlier judgment. If that is so for the summary contempt procedure provided by CPR 71.8 it must also 
be for the longer procedure provided by CPR 81 (pursuant to which DB is now proceeding).”

 Dar Al Arkan Real Estate Development v Refai (2015) could be distinguished from the present case on 
the following basis at paras 9–10:
“First, the court [in Dar Al Arkan] was not considering a case, like the present case, where jurisdiction to make an 
order against the alleged contemnor had already been established. The court did not therefore consider whether 
the jurisdiction so established extended to and included orders which were incidental to the order in respect of 
which jurisdiction existed. Second, the court was considering the question whether an application to commit for 
contempt was an application to commence proceedings within CPR 6.2. Third, it was in that context that it was 
said that an application to commit for contempt involves ‘new’ proceedings. 
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I accept that an application to commit for contempt is an application to commence ‘proceedings’ for contempt 
and that such proceedings can fairly be described as ‘new’. However, I am unable to accept that such an 
application cannot also be described as ‘incidental’ to an order which has been validly made against a person 
whilst he was within the jurisdiction of the court and in respect of which it is said that he has acted in contempt. 
I have already explained why, in my judgment, such an application is properly to be regarded as incidental to the 
order. I do not consider that I am bound by Dar Al Arkan to regard such an application as other than incidental 
to the order.” 

Furthermore, and by way of obiter, it was stated that permission to serve out of the jurisdiction was not required by 
Brussels Regulation (2015) (Recast), art.24(5). In respect of service by alternative means, permission was granted 
under CPR r.81.10(5). Service was to be effected on the defendant’s solicitors. While the defendant was under no 
obligation to help the claimant effect personal service, there was evidence that the defendant would take steps 
to avoid personal service sufficient to justify taking the exceptional step of permitting alternative service. Dar Al 
Arkan Real Estate Development Co v Al-Refai [2014] EWCA Civ 715; [2015] 1 W.L.R. 135, CA, ref’d to. (See Civil 
Procedure 2017 Vol.1 paras 71.8.1-71.8.2.)

 ■ Takhar v Gracefield Developments Ltd [2017] EWCA Civ 147, 21 March 2017, unrep. (Patten, King 
and Simon LJJ)

Fresh evidence – reasonable diligence – proceedings to set aside judgment for fraud

The claimant issued proceedings (the first proceedings) alleging that the transfer of several properties to the defendant 
company resulted from, amongst other things, undue influence. The claim failed. In December 2013, the claimant 
issued fresh proceedings alleging that the order in the first proceedings be set aside on the ground that it was obtained 
by way of fraud. The defendants sought to have the claim struck out as an abuse of process. The basis of the second 
proceeding was that a significant piece of evidence in the first – a joint venture agreement – had not been signed by 
the claimant. On the contrary, it was alleged that the claimant had not signed the document and that her signature 
on it was a forgery. The claimant relied on evidence not available at the original trial – fresh evidence – to support 
this allegation. The application to strike out was refused. The defendants appealed. The central issue before the 
Court of Appeal was whether it was necessary to show that the fresh evidence could not have been made available 
to the original trial through the use of reasonable diligence on the part of the claimant: the reasonable diligence 
condition, as per Ladd v Marshall (1954). Newey J, in dismissing the application to strike out, held that there was 
no requirement to apply the reasonable diligence condition and that the appropriate approach was set out by Lord 
Bingham in Johnson v Gore Wood (2000). The Court of Appeal held, while this was not a case where issue or cause 
of action estoppel arose, the same policy considerations as arise in such cases applied: see, for instance, Henderson 
v Henderson (1843), Ladd v Marshall (1954), Hunter v Chief Constable of the West Midlands (1982). As such, it was 
necessary to satisfy the reasonable diligence condition, per Patten LJ at para.37,

“If the challenge, as in this case, is by way of an action seeking to set the judge’s order aside on the ground that it 
was obtained by fraud the real question therefore is whether this amounts to an abuse of process if the success of 
the action depends upon evidence which could with reasonable diligence have been produced at the earlier trial”

It is thus necessary for a party seeking to set aside a judgment on the basis of fraud to demonstrate that the evidence 
upon which an allegation of fraud is based could not have been obtained with reasonable diligence and made 
available in the original trial. It was thus necessary for the claimant in the present case to demonstrate that the 
evidence as to forgery of her signature could not have been made available through the application of reasonable 
diligence at the original trial. The appeal was allowed and the matter of reasonable diligence was remitted to Newey 
J for determination. Henderson v Henderson (1843) 3 Hare 100, [1843-60] All E.R. Rep. 378 Ct of Chancery, Ladd 
v Marshall [1954] 1 W.L.R. 1489, CA, Hunter v Chief Constable of the West Midlands [1982] A.C. 529, HL, Owens 
Bank Ltd v Etoile Commerciale S.A. [1995] 1 W.L.R. 44, PC, Johnson v Gore Wood [2000] UKHL 65; [2002] 2 
A.C. 1, HL, Arnold v National Westminster Bank plc [1991] 2 A.C. 93, HL, Royal Bank of Scotland plc v Highland 
Financial Partners LP [2013] EWCA Civ 328; [2013] 1 C.L.C. 596, CA, Virgin Atlantic Airways Ltd v Premium 
Aircraft Interiors UK Ltd [2013] UKSC 46; [2014] A.C. 160, UKSC, ref’d to.

 ■ Rahmatullah v Ministry of Defence [2017] EWHC 547 (QB), 22 March 2017, unrep. (Leggatt J)
Closed material proceedings – guidance

Justice and Security Act 2013, s.6, CPR Pt 82. The claimants are pursuing claims in tort and under the Human Rights 
Act 1998 against the Ministry of Defence and others arising out of their alleged unlawful detention by British forces 
in Iraq in 2004. The Defendants applied for a declaration under s.6 of the Justice and Security Act 2013 for a closed 
material procedure. In approaching the application, Leggatt J, at para.7, noted the following:
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“. . . i) Although a section 6 declaration opens a gateway to a closed material procedure, it is only the first stage of 
the process and does not finally decide whether such a procedure will be used at the trial. In particular, section 7 
of the Act requires the court to keep any declaration under review, to undertake a formal review once the pre-trial 
disclosure exercise has been completed, and to revoke the declaration if the court considers that it is no longer in 
the interests of the fair and effective administration of justice in the proceedings.

ii) It is sufficient to justify making a section 6 declaration that the two statutory conditions are met in relation to 
any relevant material (my emphasis), and the defendants do not need to put before the court at this stage all the 
material which might meet the conditions: see section 6(6). 

iii) In considering whether it is in the interests of the fair and effective administration of justice in the proceedings 
to make a section 6 declaration, the court should focus on whether any sensitive material on which the application 
is based is necessary for resolving the issues in the case before it (see the Explanatory Notes to the Act at para 73; 
and F v Security Service [2014] 1 WLR 1699, para 36).”

In assessing whether it is in the interests of the fair and effective administration of justice, consideration was given to 
whether or not there were “satisfactory alternatives” to a closed material procedure. It was not however appropriate 
to provide a claimant with an opportunity to determine whether he wished to abandon his claim in order to avoid 
a closed material procedure. Such a course of action was inappropriate because it was wrong for the court “to 
interfere, or act in a way which might appear to interfere, with what claims [the claimant] chooses to pursue.” The 
court’s proper task was to determine how best to deal with the claims as brought pursuant to the CPR’s overriding 
objective “as modified by the 2013 Act”. Moreover, there was nothing to suggest that the claimant would abandon 
any aspect of his claim in the light of a closed material proceeding being ordered. In other words, granting the 
opportunity would, in the present case, be contrary to the overriding objective’s aim of efficient case management. In 
the present case, it was also unlikely to be the case that the claim could be modified by way of abandoning certain 
issues such that a closed material proceeding would not be justified in respect of any remaining issues. In respect 
of an issue on which the defendant was said to have knowledge of the risk of ill-treatment of one of the claimants, 
it was not possible to determine whether a closed material proceeding was justified. This was the case because the 
defendant had not pleaded its case on the issue. Until it had done so it was not possible for the court to determine 
whether or not an alternative approach to a closed material proceeding, such as the creation of a “confidentiality 
ring”, was appropriate. (See Civil Procedure 2017 Vol.1, para.82.13.)

 ■ Monroe v Hopkins (Rev 1) [2017] EWHC 645 (QB), 28 March 2017, unrep. (Warby J)
Application for permission to appeal – timing

CPR r.52.3(2), CPR PD52A para.4.1.The claimant successfully brought defamation proceedings against the defendant. 
Judgment was handed down on 10 March 2017. Both parties attended the hearing. Subsequently, the issue of costs was 
subject to argument and determined. The court’s order was sealed on 21 March 2017. No application for permission 
to appeal was made prior to the order being sealed. On 27 March, draft grounds of appeal were submitted to the trial 
judge. The issue arose whether the trial judge had the jurisdiction to deal with an application for permission to appeal. 
CPR r.52(3)(2) provides that an application for permission to appeal may be made to the lower court (in this case the 
trial court) “at the hearing at which the decision to be appealed was made”. CPR PD52A para.4.1 further provides 
that such an application may be made “at the hearing at which the decision to be appealed against is given (in which 
case the lower court may adjourn the hearing to give a party an opportunity to apply for permission to appeal)”. 
It was noted that commentary in Civil Procedure 2017 Vol.1 para.52.3.6 doubted whether the court could allow 
a party to apply for permission to appeal after the conclusion of the hearing at which the decision to be appealed 
was made. While it is common practice for a court to agree to adjourn a hearing to allow a party the opportunity to 
consider whether to apply for permission to appeal per CPR PD 52A para.4.1, it is also common practice to adjourn 
the hearing at which judgment is handed down in the absence of the parties to allow time for consideration whether 
to apply for permission to appeal. Both parties attended the relevant hearing in the present case. No application for 
permission was made at that hearing, nor was an application to adjourn made. Held, while the issue was not fully 
argued, Warby J concluded the court had no jurisdiction to permit what could be characterised as a retrospective 
application for permission to appeal. Such an application was not permitted by CPR r.52.3. As he put it at para.14,

“It seems to me that the fairly settled practice that I have described above reflects a proper interpretation and 
application of the rules. The words of the rule and PD must mean something fairly close to what they say. A 
reserved judgment is given, and the decision is made, when the judgment is handed down at a hearing in court. 
On the face of it, the application to the lower court must be made then, or at some later date to which the hearing 
is then adjourned for that purpose, at the request of the potential appellant or at the instigation of the court. If 
an application is not made at one or other of those times, it can only be made to the appeal court. This is a clear 
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and understandable regime, which places the onus on the party who may wish to appeal to make a decision, or 
to ask for time to make one. The standard practice of circulating reserved judgments should make it easier for a 
party to decide whether to seek permission, and to identify grounds of appeal which can be argued at the hand 
down. It is inherently desirable to avoid afterthoughts, and to avoid the uncertainty for the opposite party that 
would result if these were permitted.”

Warby J also doubted that the approach taken by Jackson J in Multiplex Construction (UK) Ltd v Honeywell Control 
Systems Ltd (2007) under the wording of previous Practice Directions remained valid under the present rules and 
Practice Directions. Jackson J in that case took the view that a party could grant a request for further time to consider 
making an application for permission to appeal retrospectively. It was difficult to see, as Civil Procedure 2017, 
suggested how the present rules could be interpreted in this way. Balmoral Group Ltd v Borealis (UK) Ltd [2006] 
EWHC 2228 (Comm), unrep., Comm, Multiplex Construction (UK) Ltd v Honeywell Control Systems Ltd [2007] 
EWHC 236 (TCC), unrep., TCC, Jackson v Marina Homes Ltd [2007] EWCA Civ 1404, unrep., CA, ref’d to. (See Civil 
Procedure 2017 Vol.1, para.52.3.6.)

 ■ Plevin v Paragon Personal Finance Limited [2017] UKSC 23, 29 March 2017, unrep. (Lady Hale DPSC, 
Lords Clarke, Sumption, Carnwath, and Hodge)

Conditional Fee Agreements – assignment – recoverability of success fee and ATE premiums

Courts and Legal Services Act 1990, ss.58 and 58A, Legal Aid, Sentencing and Punishment of Offenders Act 2012, 
s.44(4), SCR r.53. Substantive proceedings were brought concerning the application of sections 140A to 140D of the 
Consumer Credit Act 1974 to Payment Protection Insurance (PPI) policies. Following the United Kingdom Supreme 
Court’s (UKSC) decision in those proceedings (Plevin v Paragon Personal Finance Ltd [2014] UKSC 61), costs in 
the UKSC proceedings were assessed by the UKSC’s Registrar and a Costs Master. The assessment made provision 
for payment of both a solicitor’s success fee under a Conditional Fee Agreement (CFA) and for recovery of an ATE 
insurance premium. Review of the assessment in respect of these items was sought under Supreme Court Rules 
(SCR) r.53. The review was brought on two grounds: first, that the CFA, under which the success fee arose, was not 
validly assigned by the claimant’s original solicitors; and secondly, both the success fee and ATE premium where 
irrecoverable from the defendant as they payable due to arrangements made under variations to the original CFA, 
which had been entered into in 2008 at the same time as the ATE policy was taken out, following the enter into 
force of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (LASPO). Held, the assignment of the CFA 
was valid. The review on this point was dismissed as being without merit. In respect of the second issue: both the 
success fee and ATE premium were recoverable. The success fee was recoverable as it arose under valid variations of 
the original CFA. The variations could not be characterised as a sham; they were not intended to avoid the removal 
of recoverability provided for in LASPO s.44(4). When approaching the interpretation of the transitional provisions 
set out in LASPO s.44(6)(a), there is a reference to the “matter that is the subject of the proceedings”. This referred 
to the “underlying dispute”. The variations to the CFA provided for litigation services in respect of the appeal to the 
Court of Appeal from the original trial and then from the appeal to the UKSC from the Court of Appeal decision. The 
variations thus clearly related to the underlying dispute and were within the scope of the transitional provisions. It 
could not be said that the deeds of variation were intended to discharge and thereafter replace the original CFA. Both 
made clear that they were variations of the original agreement, left its terms substantively unchanged, and as such did 
not make “manifest the intention in any event of a complete extinction of the first and formal contract . . .”: Morris 
v Baron & Co (1918) applied. In terms of the ATE premium, LASPO s.46(3) did not refer to the “matter that is the 
subject of the proceedings” as per s.44(6)(a), but rather referred to insurance policies “in relation to the proceedings.” 
The issue was thus whether the appeals to the Court of Appeal and to the UKSC were the same proceedings as the 
trial. When examined in their statutory context, and in the light of the intention to preserve rights that arose prior to 
LASPO coming into force, the reference should properly be interpreted as having the same ambit as that of s.44(6)
(a). There was no rational basis to conclude that Parliament had intended the two provisions to have a different scope 
of application. Morris v Baron & Co [1918] A.C. 1, HL, ref’d to. (See Civil Procedure 2017 Vol.1, paras 48.0.2.2 and 
48.0.2.3.)
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Practice Updates
PRACTICE GUIDANCE
 ■ CE-FILE

Readers are reminded that as from 25 April 2017 e-filing becomes compulsory in the Rolls Building jurisdictions 
(High Court, Chancery Division; Commercial Court; Admiralty Court; Technology and Construction Court): (http://
www.ce-file.uk). From that date, all claims and applications in those jurisdictions must be issued via CE-File. Paper 
processes will no longer be available.

 ■ CPR FORMS
The following revised and new CPR Forms as from 6 April 2017 are available and in use:

Costs Forms
• Precedent R (Budget Discussion Report).

Chancery Forms
• CH1 (Draft Chancery case management directions);

• CH2 (Additional draft case management directions);

• CH40 (Costs management order for use where budgets have not been wholly agreed);

• CH41 (Order removing Personal Representative/appointing substitute);

• CH42 (Presumption of Death Act 2013);

• CH43 (Variation of Trusts: confidentiality order).

Allocation Forms
• N154 (Notice of allocation to fast track);

• N155 (Notice of allocation to multi-track);

• N157 (Notice of allocation to small claims track);

• N159 (Notice of allocation to small claims track (no hearing)).

Case Management and Costs Management Directions
• N172 (Notice of trial date); 

• N173 (Notice to pay fee).

Administrative Court Forms
• N461 (Judicial Review claim form);

• N461 (Notes: Guidance on completing the judicial review claim form).

Appeals Forms
• N161 (Appellant’s notice);

• N161A (Guidance notes on completing appellant’s notice).

 ■ PRE-ACTION PROTOCOL FOR DEBT CLAIMS
A new Pre-Action Protocol for Debt Claims has been issued and will come into force on 1 October 2017. The 
Protocol applies to all debt claims where a business is claiming payment of a debt from an individual. For the 
purposes of the Protocol, “business” includes a sole trader and public bodies and “individual” includes sole trader. 
It does not apply to debt claims that are subject to other Pre-Action Protocols or to claims that are within the scope 
of another Practice Direction or to claims governed by CPR PD7D. It is also subordinate to any applicable regulatory 
obligation, such as those that are set out within the Financial Conduct Authority’s Handbook. It should also be read 
as complementary to, and in conjunction with, any relevant industry good practice relating to debt recovery.
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In Detail
CLUTTERBUCK v CLEGHORN (AS JUDICIAL FACTOR TO THE ESTATE 
OF NICHOL) [2017] EWCA CIV 137 – THE ALDI GUIDELINES A 
MANDATORY REQUIREMENT 

In Aldi Stores Ltd v WSP Group plc [2007] EWCA Civ 1260; [2008] W.L.R. 748 the Court of Appeal specified that 
where there are complex multi-party commercial proceedings ongoing and a party is considering commencing a 
later action against a party or a non-party to the original proceedings they must bring this to the attention of the court 
seized of the original proceedings. As Thomas LJ, with whom Wall and Longmore LJJ expressly associated themselves, 
put it in Aldi at para.31,

“. . . if a similar issue [i.e., the question whether to strike out as an abuse of process a claim on the basis that 
it should have and could have been brought in earlier proceedings] arises in complex commercial multi-party 
litigation, it must be referred to the court seized of the proceedings. It is plainly not only in the interest of the 
parties, but also in the public interest and in the interest of the efficient use of court resources that this is done. 
There can be no excuse for failure to do so in the future.” (See Civil Procedure 2017 Vol.1 at para.3.4.3.2.)

The Aldi guidelines and compliance with them was necessary, as Thomas LJ had earlier indicated in his judgment 
because the “requirements of the CPR and the principles of proportionality would suggest that a much more economic 
way should be found to litigate the issues in this action” than through a second and later claim. Complying with the 
requirement would enable such matters to be dealt with either in the first claim or, as noted by Briggs LJ in Gladman 
Commercial Properties [2013] EWCA Civ 1466, enable them to be subject to case management directions within 
that claim. As such court resources could be properly marshalled for the benefit of the immediate parties and for 
other litigants. And time and expense would also be saved for the parties. 

In Clutterbuck v Cleghorn (As Judicial Factor to the Estate of Nichol) [2017] EWCA Civ 137, the Court of Appeal 
(Kitchin and Floyd LJJ) examined the application of the Aldi guidelines and made clear that compliance with it is a 
mandatory requirement. 

The facts were as follows. The claim brought against Mr Nichol’s estate was issued in October 2013. It consisted 
of three parts, each concerned alleged joint venture agreements relating to property development. It was struck 
out by the deputy High Court judge as an abuse of process and for failure to comply with the Aldi guidelines. The 
claim was issued just prior to the trial of separate proceedings between the claimants and a Ms Al Amoudi (the Al 
Amoudi proceedings), which had been issued in January 2010. The Al Amoudi proceedings concerned joint venture 
agreements entered into between the claimants, Ms Al Amoudi and Mr Nichol. The claim against Mr Nichol’s estate 
was issued after the close of oral evidence at the trial in the Al Amoudi proceedings. The Al Amoudi claim was 
dismissed.

An application, amongst other things, to strike out the claim as an abuse of process was issued in March 2014. There 
were two bases for it: first, that the claimants should have and failed to comply with the Aldi guidelines as they 
should have sought directions from the court seized with the Al Amoudi proceedings to determine whether the claim 
could have been combined with them; and secondly, it was an attempt to mount an abusive collateral challenge to 
the decision dismissing the Al Amoudi proceedings. The application to strike out succeeded. The claimants appealed 
from that decision. The appeal was dismissed, save in respect of one of the three claims. In the course of his judgment 
Kitchen LJ, with whom Floyd LJ agreed, gave the following guidance in respect of the application of the Aldi guidelines 
(see para.76 and following):

• Thomas LJ clearly intended that “in future, a party to commercial litigation who wishes to pursue a claim at a later 
date against the same or other parties in relation to the same commercial matter should put his cards on the table 
in the first claim so as to give the court an opportunity to consider whether and, if so, how, by appropriate case 
management directions, the resources of the court may be utilised in the most cost effective and efficient way.”;

• The importance of ensuring that parties approach litigation with a “cards on the table approach” had, in the 
context of the Aldi guidelines, been emphasised by the Court of Appeal in Stuart v Goldberg Linde [2008] 
EWCA Civ 2; [2008] 1 W.L.R. 823, where Sir Anthony Clarke MR at para.96, in explaining that parties who fail 
to comply with them ran the risk of the second action being struck out as an abuse of process, had stressed the 
importance of this approach for the proper case management viz.,
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“For my part, I do not think that parties should keep future claims secret merely because a second claim might 
involve other issues. The proper course is for parties to put their cards on the table so that no one is taken by 
surprise and the appropriate course in case management terms can be considered by the judge. In particular 
parties should not keep quiet in the hope of improving their position in respect of a claim arising out of similar 
facts or evidence in the future. Nor should they do so simply because a second claim may involve other complex 
issues. On the contrary they should come clean so that the court can decide whether one or more trials is required 
and when. The time for such a decision to be taken is before there is a trial of any of the issues. In this way the 
underlying approach of the CPR, namely that of co-operation between the parties, robust case management and 
disposing of cases, including particular issues, justly can be forwarded and not frustrated.”;

• Briggs LJ had stressed in Gladman Commercial Properties that the Aldi guidelines were mandatory and that the 
consequence of non-compliance was that identified by Clarke MR in Stuart v Goldberg Linde;

In the light of the above, Kitchen LJ stated at paras 81-82 that,

“In light of these statements of principle the deputy judge was, in my view, right to say that the Aldi Stores 
guidelines are mandatory and that an inexcusable failure to comply with them is a relevant factor to be taken into 
account in assessing whether, having regard to the relevant private and public rights and in light of all of the facts 
of the case, a party is abusing the process of the court by seeking to raise before the court an issue that it could 
have raised in prior proceedings.

Further, it seems to me to be plain that the Aldi Stores guidelines were and are indeed applicable to the proceedings 
with which this court is now concerned. They relate to complex dealings by the claimants with various parties 
over a number of years. All those dealings arose in relation to the claimants’ property development business and 
are interrelated to some degree. . .” 

It might have been thought that following Briggs LJ’s judgment in Gladman Commercial Properties any doubt as to 
the mandatory nature of the Aldi guidelines would have been put to rest. Kitchen LJ’s decision in the present case 
leaves no doubt as to that fact. The decision also assists in further emphasising, should it have been in doubt, that 
the guidelines are not restricted to the type of commercial claim which the Aldi decision was concerned with. Two 
broader points can also be taken from the decision.

The first point ought to be obvious. The Court of Appeal once more emphasised the centrality to effective case 
management, and hence the application of the overriding objective, of the public interest in ensuring that claims are 
managed robustly to secure the proportionate distribution of court resources to the claim and to other claims. The 
importance of CPR r.1.1(2)(e) once again informed the Court’s decision. The underpinning of the now strict approach 
to relief from sanctions and amendment can be seen in Thomas LJ’s statement of principle in Aldi and again here. Its 
generality and importance to modern case management cannot but now be well-established, and should be factored 
into any case management decision by the court and approach to case management by litigants.

The second point is one that perhaps needs to be viewed at this time with more circumspection than the first. 
Both Aldi, the present decision and the Court of Appeal’s decision in Balk v Otkritie International Investment 
Management Ltd [2017] EWCA Civ 134 noted earlier in this edition of Civil Procedure News, refer to a failure to 
comply with “modern principles of case management” in terms of abuse of process. In the former cases this arose in 
the context of strike out applications. In the latter, it arose more broadly as a failure to comply with the requirements 
of the overriding objective. 

It is well-established that “abuse of process” is not a defined term within the CPR (see Civil Procedure 2017 Vol.1 
para.3.4.3); the Divisional Court in Attorney-General v Baker [2000] 1 F.L.R 759 noting that it meant “using [the court’s 
process] for a purpose or in a way significantly different from its ordinary purpose.” While Aldi and Clutterbuck deal with 
a failure to act consistently with the modern approach to case management in the well-established context of abuse of 
process, the basis of the Aldi guidelines in the promotion of proportionality (see Thomas LJ in Aldi at para.28) suggests 
that a broader approach may becoming evident, especially when looked at in tandem with dicta such as Henderson LJ’s 
in Balk: that the development of a category of abuse of process based upon the failure to comply with the requirements 
of modern case management is beginning to develop. In Balk this arose due to the failure to settle when the offer would 
have secured all that a successful appeal would have done, thus giving rise to a failure to promote CPR r.1.1(2)(e), to save 
court time and costs and those of the immediate parties. In Aldi and Clutterbuck the same issue arose due to the failure 
to seek case management directions in respect of the potential second claim within the first proceedings. In each case 
we can see a failure on the part of the litigants to co-operate with each other, to facilitate the robust management of the 
proceedings and to dispose of the claims in a way that promotes the overriding objective. It is arguable that such failures 
are moving towards being characterised as abuse of process through a failure to promote the overriding objective; that 
doing so amounts to using the court’s process for a purpose different from its ordinary – or proper – purpose.
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