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In Brief
Cases

 ■ Otkritie Capital International Ltd v Threadneedle Asset Management Ltd [2017] EWCA Civ 274, 12 
April 2017, unrep. (Arden, Henderson LJJ and Sir Christopher Clarke)

Aldi Guidelines – strike out – adverse costs order

Knowles J refused to strike out a claim as an abuse of process. The basis of the strike out application was the failure 
by the respondents, Otkritie, to comply with the guidelines set out by the Court of Appeal in Aldi Stores Ltd v WSP 
Group Plc (2007), the Aldi Guidelines. As Arden LJ put it at para.3 of her judgment on the appeal to the Court of 
Appeal from Knowles J’s decision those guidelines require 

“The Aldi guidelines require a party to seek directions [in complex multi-party commercial litigation] from the 
court in Action 1 about the possibility that Action 2 may be brought in respect of the same facts against another 
person, who may not have been a party to Action 1.”

In giving its judgment on the appeal the Court of Appeal (Arden LJ giving the reasoned judgment with which 
Henderson LJ and Sir Christopher Clarke agreed) once again reiterated that the guidelines are mandatory, a point 
also recently made in Clutterbuck v Cleghorn (As Judicial Factor to the Estate of Nichol) (2017) (see Civil Procedure 
News, No.5/2017). As Arden LJ put it at para.48

“If there is a view among commercial practitioners that the Aldi guidelines are subject to exceptions or optional, I 
would remind them that (following this decision) there will be at least five decisions of this Court when this Court 
has been asked to strike out proceedings because the Aldi guidelines have not been followed. Those who do 
not observe the practice cannot hereafter complain that they thought that it was a practice to which there were 
exceptions. The fact that the Aldi guidelines have not been translated into a rule of procedure in the CPR or been 
made the subject of a Practice Direction does not matter.”

Arden LJ also stressed, as ought also to have been clear from Sir Antony Clarke MR’s judgment in Stuart v Goldberg 
Linde (2008) and the recent Court of Appeal decision in Clutterbuck, that non-compliance with the Aldi guidelines 
did not “mandate striking out” Action 2. As stated at para.49:

“. . . there is no hard-edged rule of law that a claim, which a party could have raised in one set of proceedings, 
will be struck out if that party seeks to bring it in another set of proceedings. The Aldi guidelines are a facet of 
the principle of a "broad merits-based judgment" as to whether this is the just outcome, which was established 
in Johnson v Gore Wood.”

Given this it was within Knowles J’s discretion not to strike out the claim as an abuse of process for non-compliance 
with the Aldi guidelines. Furthermore, it was also within his discretion to make a substantial adverse costs order, 
which barred the respondents from recovering any of its costs of its successful defence of the strike out application 
and required them to pay 75% of the appellants’ costs of the application, against the respondent to mark the court’s 
disapproval of the failure to comply with the guidelines. Aldi Stores Ltd v WSP Group Plc [2007] EWCA Civ 1260; 
[2008] W.L.R. 748, CA, Stuart v Goldberg Linde [2008] EWCA Civ 2; [2008] 1 W.L.R. 823, CA, Clutterbuck v 
Cleghorn (As Judicial Factor to the Estate of Nichol) [2017] EWCA Civ 137, unrep., CA, ref’d to. (See Civil Procedure 
2017 Vol.1 at para.3.4.3.2.)

 ■ Dammermann v Lanyon Bowdler LLP [2017] EWCA Civ 269, 12 April 2017, unrep. (Longmore and 
Macfarlane LJJ)

Small claims – guidance on unreasonable behaviour costs

CPR r.27.14(2). The claimant defaulted on a mortgage with a bank. The bank subsequently appointed receivers to 
sell the property subject to the mortgage. The receivers instructed the defendants, a solicitors’ firm, to carry out the 
sale of the property. The claimant was liable for the solicitors’ fee under the mortgage. The claimant brought small 
claims proceedings challenging the level of the solicitors’ fee. The claim failed. An appeal by the claimant was 
subsequently dismissed. The defendants sought their costs. The judge on the appeal allowed their costs on the basis 
that the claimant had “behaved unreasonably” per CPR r.27.14(2)(g). The claimant appealed from the costs decision 
to the Court of Appeal. Held, the appeal was allowed. While the Court explicitly doubted whether it could give 
“general guidance” on the question of the circumstances that would enable a court to hold that a party had behaved 
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unreasonably for the purposes of a costs order under CPR r.27.14(2)(g) as the issue was “highly fact-sensitive”, it went 
on to draw a helpful comparison to the approach taken by Bingham MR to wasted costs in Ridehalgh v Horsefield 
(1994), see paras 30–32,

“We doubt if we can usefully give general guidance in relation to the circumstances in which it will be appropriate 
for a court to decide whether a party “has behaved unreasonably” since all such cases must be highly fact-
sensitive. In the somewhat different context of the jurisdiction to order a party’s legal (or other) representative 
to meet what are called “wasted costs” (defined as costs incurred “as a result of any improper, unreasonable or 
negligent act or omission” of such representative), the court speaking through Sir Thomas Bingham MR said:-

“… conduct cannot be described as unreasonable simply because it leads in the event to an unsuccessful result 
or because other more cautious legal representatives would have acted differently. The acid test is whether the 
conduct permits of a reasonable explanation. If so, the course adopted may be regarded as optimistic and as 
reflecting in a practitioner’s judgment, but it is not unreasonable,” see Ridehalgh v Horsefield [1994] Ch 205, 
232F.

While we would not wish to incorporate all the learning about wasted costs orders into decisions under CPR Part 
27.14 (2)(g), we think that the above dictum should give sufficient guidance on the word “unreasonably” to 
district judges and circuit judges dealing with cases allocated to the Small Claims Track. Ridehalgh was, of course, 
dealing with acts or omissions of legal representatives but the meaning of “unreasonably” cannot be different 
when applied to litigants in person in Small Claims cases. Litigants in person should not be in a better position 
than legal representatives but neither should they be in any worse position than such representatives.

The only other thing we can usefully add is that it would be unfortunate if litigants were too easily deterred 
from using the Small Claims Track by the risk of being held to have behaved unreasonably and thus rendering 
themselves liable for costs. . .”

Ridehalgh v Horsefield [1994] Ch. 205, CA, Akhtar v Boland [2014] EWCA Civ 943, unrep., CA, ref’d to. (See Civil 
Procedure 2017 Vol.1, para.27.14.4.)

 ■ Ashcroft v Webster [2017] EWHC 887 (Ch), 21 April 2017, unrep. (HHJ Matthews acting as a judge of the 
High Court)

Extension of extended civil restraint order–principles

CPR r.3.11, PD 3C. The applicants applied to extend an extended civil restraint order that had been made in March 
2015. The order was made as a consequence of a number of actions brought by the defendant arising from a family 
property dispute. Held, the order’s duration was extended for two years. In reaching his decision HHJ Matthews 
reviewed the authorities, noting that important guidance from Eady J’s judgment in Noel v Society of Lloyd’s (2010) 
was set out in full in Lewis J’s judgment in Society of Lloyd’s v Noel (2015). Drawing on that guidance and other 
guidance, he summarised the approach to such applications as follows:

• First, there is no presumption that the order will be extended. It is for the applicant who seeks the order to 
establish that there is evidence to justify an extension and to persuade the court that it is appropriate to grant it;

• Secondly, in order to establish that it is appropriate to grant the extension there must be sufficient evidence 
before the court to justify it concluding that there was a reasonable apprehension of future vexatious, and 
particularly persistent vexatious, conduct following expiry of the original extended civil restraint order. A refusal 
by the individual subject to the order to give an assurance as to their future conduct does not amount to relevant 
evidence in assessing this criterion;

• Thirdly, in considering whether to grant the extension the court had to take account of the fact that such an order 
is a restriction on the right of access to the court. Such restrictions must only be imposed if they are necessary and 
to the extent necessary in order to protect the rights of others and/or protect court resources from being wasted.

In approaching the question whether there is sufficient evidence, HHJ Matthews explained that, 

“[38] From these authorities it is clear that, in considering whether it is appropriate to extend the ECRO, I cannot 
go back to the beginning and ask whether the court would now be justified in imposing a further ECRO. For one 
thing, that would be to give double credit for the applications or claims held to be "totally without merit" that 
justified the order in the first place. For another, the filter mechanism means that there are not inherently likely 
to be many further applications anyway, much less many which are "totally without merit". Third, the test for an 
extension is simply whether the court considers that it is "appropriate" to do so. It is quite different from the test 
for the first ECRO.
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[39] On the other hand, in considering whether it is "appropriate", all the circumstances must be taken into 
account. Here, the Defendant's conduct leading to the ECRO is still relevant, not least as setting the scene: cf 
Noel v Society of Lloyd's [2010] EWHC 360, [38]-[46]. Normal people do not behave in this way. They eventually 
accept that they have lost, and move on. For such persons, not subject to an ECRO, the subsequent conduct on 
its own might be more susceptible of an innocent, non-vexatious explanation. But where an ECRO has properly 
been made, what comes afterwards is seen through the prism of the earlier conduct. In such a case it is easier 
to see the likelihood of further vexatious conduct. This is not double-counting, but rather better understanding a 
person's motivation in acting in a particular way.”

Bhamjee v Forsdick [2004] 1 W.L.R. 88, CA, Noel v Society of Lloyd’s [2010] EWHC 360, unrep., QBD, Society of 
Lloyd's v Noel [2015] EWHC 734 (QB); [2015] 1 W.L.R. 4406, QBD, Nowak v The Nursing and Midwifery Council 
[2013] EWHC 1932 (QB), unrep., QBD, The Chief Constable of Avon and Somerset Constabulary v Gray [2016] 
EWHC 2998 (QB), unrep., QBD, ref’d to. (See Civil Procedure 2017 Vol.1, para.3.11.1.)

 ■ K v Secretary of State for Defence [2017] EWHC 830 (Admin), 26 April 2017, (Simon LJ and Ouseley J)
Closed material proceeding – guidance on disclosure

Justice and Security Act 2015, ss.6-14, CPR Pt 82, European Convention on Human Rights, art.6, EU Charter of 
Fundamental Rights, art.47. The claimants issued claims against the defendants on various public law and other 
grounds arising from their having said to have been covert human intelligence sources in Afghanistan. The claim was 
proceeding under a closed material proceeding (CMP). An issue had previously arisen in the litigation whether the 
public law claims engaged art.6 ECHR. The Court of Appeal ruled that it did, and as a consequence there had to be 
sufficient disclosure, under s.14(2) of the 2015 Act, in the proceeding to satisfy art.6’s fair trial requirement. Section 
14(2) did not create duties to order disclosure, as the Divisional Court explained, the duties it creates are to “prevent 
disclosure harmful to national security”. The Divisional Court explained that the structure of sections 6–13 of the 2015 
Act and CPR Pt 82 was such as to require that there be no disclosure of material harmful to national security, viz. at 
para.9,

“. . . the structure of the [2015 Act], and it is reflected in CPR 82, is for the court to permit the withholding of 
material and a requirement not to permit its disclosure where it would harm national security; there are no 
provisions at all for the disclosure of such material to be ordered.”

This was particularly apparent in respect of s.8(2) of the 2015 Act, which did not provide a mechanism for 
ordering disclosure, but rather simply set out the consequences for the Secretary of State if disclosure was withheld 
notwithstanding the court determining that disclosure would not harm national security i.e., it barred the government 
from relying on the material. It was stressed that CPR Pt 82 provided no procedural means to require disclosure. In 
assessing how the 2015 Act regime and CPR Pt 82 should be interpreted consistently with s.14(2) of the 2015 Act the 
Divisional Court stated the proper approach was that,

“The Court should ensure first that there remains no material which can be disclosed without harm to national 
security. It must then identify what material needs to be disclosed for the purpose of Article 6. It then refuses 
permission to withhold that material, reading the clear obligations to the contrary as subject to the requirement 
that they do not apply if disclosure is necessary for the purposes of Article 6.”

It stressed that where the court has refused permission to withhold the material, the Secretary of State may still do so, 
subject to the consequences set out in s.8(2) of the 2015 Act. Subsequent to the Secretary of State’s decision to refuse 
disclosure, the court will then ask itself whether the CMP should be revoked. In reaching that decision it will take 
account of the extent to which disclosure was assessed as being required by art.6 ECHR. In making that assessment of 
whether to revoke the CMP or not, the court could compare the nature of any trial under the CMP with an open trial. 
Having considered authorities concerning the test to be applied in determining the extent to which disclosure would be 
required to satisfy art.6 ECHR, it was noted that there was no generally applicable approach. The authorities made clear 
that there was “a spectrum of cases and a spectrum of disclosure rather than a hierarchy”. Where control orders, asset-
freezing, interference with the liberty of the subject or matters which interfered with human rights to a similar extent i.e., 
as Burnett LJ described them in AZ (Syria) v SSHD (2017) at para.29 “objectively high level rights”, the approach set out 
in AF (No.3) (2010) at para.59 requiring disclosure that provide “sufficient information about the allegations against him 
to enable [the subject whose rights were being interfered with] to give effective instructions in relation to [the] allegations” 
applied. For cases to which the AF (No.3) approach did not apply, the appropriate approach was that set out in Kiani v 
SSHD (2015) i.e., no more than the gist or essence of the case against the individual whose rights are being interfered 
with need be given. AF (No.3) v SSHD [2009] UKHL 28; [2010] 2 A.C. 269, HL, Tariq v Home Office [2011] UKSC 35; 
[2012] 1 A.C. 452, UKSC, ZZ (France) v SSHD (No.2) [2014] EWCA Civ 7; [2014] Q.B. 820, CA, Kiani v SSHD [2015] 
EWCA Civ 776; [2016] Q.B. 595, CA, Bank Mellat v HM Treasury (No.4) [2015] EWCA Civ 1052; [2016] 1 W.L.R. 1187, 



CIVIL PROCEDURE NEWS Issue 6/2017 08 June 2017

5

CA, AZ (Syria) v SSHD [2017] EWCA Civ 35, unrep., CA, ref’d to. (See Civil Procedure 2017 Vol.1, para.82.0.1.)

 ■ Findcharm Ltd v Churchill Group Ltd [2017] EWHC 1108 (TCC), 12 May 2017, unrep. (Coulson J)
Costs budgeting – proper approach to party comments on budget

CPR r.3.12, PD3E para.6A, Precedent R. The defendant’s hotel was closed following a gas explosion. The claimant’s 
restaurant, based in the hotel, was also subsequently closed. The claimant brought proceedings seeking damages 
arising from the explosion. The defence was severely criticised by the judge on the grounds that it was the type of 
defence more at home in the 1970s; one of “bare denials and non-admissions” contrary to the CPR. The parties 
exchanged costs budgets and their comments on those budgets via Precedent R. The defendant’s approach to the 
exchange of information via Precedent R and its costs budget was also severely criticised by the judge. In particular, the 
budget prepared by the defendant’s solicitor’s costs department was stated to be of such a character that it amounted 
to “an abuse of the cost budgeting process”. In reaching this conclusion Coulson J stated that the defendant’s costs 
budget was “unrealistically low” in its estimate of the cost of a high court trial, in its approach to the issue of expert 
evidence. Its approach, in its Precedent R, to the cost of disclosure, of witness statements, and expert reports were: 
unjustifiably low, simply incredible, and, in respect of the cost of forensic accountant experts, “wholly out of step 
with what an expert accountant would charge . . .”. Its view of the cost of trial preparation was equally unrealistic. In 
reaching this decision Coulson J stressed the following at paras 2-3,

“[2] It is a fact of life for all judges who undertake Case Management Conferences, at whatever level, that they are 
obliged to spend more time on them than used to be the case, in order to deal with cost budgeting disputes. A 
number of steps have recently been taken to try and make the process more user-friendly and more efficient for 
the court. In particular, the introduction of Precedent R, which requires each party to comment on the cost budget 
of the other, has led to a great saving of time, because it has obliged the parties to adopt a realistic attitude to the 
budget of the other side, and has assisted in the identification of the real disputes between the parties on costs.

[3] However, even now, some parties seem to treat cost budgeting as a form of game, in which they can seek to 
exploit the cost budgeting rules in the hope of obtaining a tactical advantage over the other side. In extreme cases, 
this can lead one side to offer very low figures in their Precedent R, in the hope that the court may be tempted 
to calculate its own amount, somewhere between the wildly different sets of figures put forward by the parties. 
Unhappily, this case is, in my view, an example of that approach.”

The decision illustrates the importance with which courts place on the proper approach to the cost budgeting 
process, and particularly the need for parties to adopt an appropriately constructive and realistic approach to budget 
discussions and the use of Precedent R; as Coulson J put it, there is a “critical need to ensure that the Precedent R 
process is carefully and properly adhered to by the parties to civil litigation. . .”. Party failure to adopt a properly 
realistic and constructive approach, one consistent with promoting the overriding objective and, in this area, the 
specific aims of cost budgeting will, as increasingly seems to be the case, result in an adverse finding that the failure 
amounted to abusive conduct. (See Civil Procedure 2017 Vol.1, para.3.13.3.)

 ■ Ndole Assets Ltd v Designer M&E Services UK Ltd [2017] EWHC 1148 (TCC), 18 May 2017, unrep. 
(Coulson J)

Service by agent on behalf of litigant-in-person

Legal Services Act 2007, ss.12, 13, 14, Sch.2 para.4, Sch.3 para.2(4)(b). A litigant-in-person attempted to effect service 
of a claim form and particulars of claim on the defendant. Service was carried out by an unregistered barrister on behalf 
of the litigant-in-person. The defendant applied for a declaration that service was invalid and that the claim be struck 
out. The basis of the application was that service fell within the ambit of carrying out the conduct of litigation, a reserved 
legal activity under the 2007 Act. Hence service by the unregistered barrister was unlawful and thereby invalid. Held, 
service of the claim form and particulars of claim was not unlawful. It was not because, even though service of process 
was a reserved legal activity, it was one capable of delegation by a litigant-in-person. In the alternative, if service was 
unlawful that would not justify an order striking out the proceedings: the question in such a case would have been 
whether there had been proper service, according to the CPR, and not who had carried out the act of effecting service. 
In reaching his decision, Coulson J held that service of process as it was an essential pre-requisite of the prosecution 
of proceedings was a reserved legal activity per Legal Services Act 2007 Sch.2 para.4(b). There was nothing in the 
Court of Appeal’s decision in Agassi v S Robinson (HM Inspector of Taxes) (2005) to require a different conclusion: 
MSJ Associates Ltd v Brett Halliday (2013) disapproved. Further justification for it falling within the ambit of conduct 
of litigation was that it could not properly be described as no more than a formal step in the conduct of litigation 
per Agassi v S Robinson (HM Inspector of Taxes) (2005) para.56. That process servers were generally responsible for 
effecting service did not undermine this conclusion. Process servers effected service as the agents of solicitors. Having 
held that effecting service was a reserved legal activity, the question became whether a litigant-in-person could, in the 
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same way as a solicitor could, delegate the carrying out of it to a third party who was not authorised under the 2007 
to carry out reserved legal activities. Coulson J concluded that there was no basis for holding that a litigant-in-person 
could not delegate their right to carry out the conduct litigation on their own behalf. As such a litigant-in-person could 
ask an agent to effect service on their own behalf. In reaching his decision, Coulson J was not apparently referred to the 
Court of Appeal’s decision in Gregory v Turner (2003). In that case, the Court of Appeal held, in respect of the statutory 
predecessor to the provisions governing a party’s right to carry out the conduct of litigation on their own behalf that it 
could not be delegated or carried out by an agent of the party. Any agent could only carry out the conduct of litigation 
for a LIP if authorised by the court before the acts were carried out: see the 1990 Act s.28(2)(d): see Brooke LJ at paras 
75-79. Given that the wording of Sch.3 para.2(4)(b) of the 2007 Act is in the same terms as s.28(2)(d) of the 1990 Act it 
might appear that taken to point to the opposite conclusion. Care should therefore be taken in approaching this issue 
until the Court of Appeal resolves the issue definitively. Gregory v Turner [2003] EWCA Civ 183; [2003] 1 W.L.R. 1149, 
CA, Agassi v S Robinson (HM Inspector of Taxes) [2005] EWCA Civ 1507; [2006] 1 W.L.R. 2126, CA, MSJ Associates 
Ltd v Brett Halliday (March 2013), unrep., TCC, Heron Brothers Ltd v Central Bedfordshire Council (No.2) [2015] 
EWHC 1009 (TCC); [2015] B.L.R. 514, TCC, ref’d to. (See Civil Procedure 2017 Vol.2, para.13.14)

Practice Updates
PRACTICE GUIDANCE
 ■ CHANCERY GUIDE 2016—AMENDMENTS

On 27 April 2017, the Chancery Guide 2016 was reissued in revised form. It contains revisions to reflect amendments 
arising from the Civil Procedure (Amendment) Rules 2017 (2017/97) and the 88th CPR Update. In particular, it reflects 
changes to costs management in chapter 17. It also, clearly on the expectation that the anticipated new Practice 
Direction on Electronic Working would come into force on 25 April 2017, contains amendments to chapter 7, 
concerning electronic working. Those amendments maintain that, as would have been the case if the new Practice 
Direction had come into force, that the use of electronic filing must be used as from 25 April 2017: see Chancery 
Guide 2016, para.6.27. This should be read with caution until the new Practice Direction, to replace PD50I does in 
fact come into force. 

On 5 May 2017, Sir Geoffrey Vos, CHC, approved further amendments to the Chancery Guide 2016 relating 
to international insolvency. The revision incorporates reference to three sets of guidelines for court-to-court 
communication in cross-border insolvency matters, the aim of which is to improve the efficient management of such 
matters in order to help maintain the maximum value in companies that are involved in insolvency. The specific 
amendments are contained in chapter 25 of the Guide and are reprinted below. Practitioners should note, however, 
that the weblink for the EU Guidelines in the Guide, as originally published on 5 May 2017 was out of date. The 
weblink was subsequently corrected. Practitioners should ensure that they have access to the corrected text.

“Court-to-Court communications in cross-border insolvency cases
25.30 There is increasing international recognition that communication between courts in different jurisdictions may 
be of assistance in the efficient conduct of cross-border insolvency cases. Improved communication may lead to a 
co-ordinated approach between the courts and maximisation of benefit for all stakeholders of financially troubled 
enterprises.

25.31 There are, at present, three principal sets of guidelines for court-to-court communications which might 
be adopted, with appropriate modifications, in such cases. These are the American Law Institute/International 
Insolvency Institute Guidelines Applicable to Court-to-Court Communications in Cross-Border Cases; the EU Cross-
Border Insolvency Court-to-Court Communications Guidelines; and The Judicial Insolvency Network Guidelines for 
Communication and Cooperation between Courts in Cross-Border Insolvency Matters. The ALI/III Guidelines are 
available at https://www.iiiglobal.org/sites/default/files/media/_1000_Guidelines_English.pdf. The EU Guidelines 
are available at http://www.tri-leiden.eu/uploads/files/eu-cross-border-insolvency-court-to-court-cooperation-
principlespdf.pdf. The JIN Guidelines (with minor amendments for use in England and Wales) are available at 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/612376/JIN_Guidelines.pdf.

25.32 In a cross-border insolvency case, the insolvency practitioner involved, together with any other interested 
parties, should consider, at an early stage in the proceedings, whether the Companies Court should be invited to 
adopt one of these sets of guidelines for use in the proceedings, with such modifications as the circumstances of 
the case may require.”
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In Detail
CHALLENGING THE ACCURACY OF A JUDGMENT TRANSCRIPT—BATH 
v ESCOTT [2017] EWHC 1101 (CH), 11 MAY 2017

An application was made for an order releasing a copy of the audio recording of a judgment of a District Judge 
given on 18 August 2014. The application was made by the defendant who wished to rely on the audio recording in 
proceedings to be heard on 8 May 2017 in respect of the forced sale of property. The application was dealt with on 
paper after the 8 May hearing, the result of which was unknown. The audio recording was sought was on the basis 
that the transcript of the District Judge’s judgment failed to accurately record the judgment as it was delivered orally. 
The nature of the alleged inaccuracy was not set out in the application. The application was refused and held to be 
totally without merit.

Applications to obtain audio recordings of hearings or judgments are not unknown. Since 14 February 2014 such 
applications have been governed in all civil and family proceedings by Practice Direction (Audio Recording of 
Proceedings: Access) [2014] 1 W.L.R. 632, which provides as follows,

“1. This Practice Direction is issued in order to clarify the practice and procedure governing access to CD or Digital 
Audio recordings of court proceedings. It applies to civil and family proceedings in all courts in England and Wales.

2.  Where court proceedings, including judgments, are recorded by tape or other mechanical or digital means 
there is generally no right, either for a party or non-party, to listen to or receive a copy of such a recording. 
This is to minimise the risk of misuse of such recordings.

3.  A person who has obtained a copy of the official transcript of proceedings or a judgment may apply, upon 
payment of the charges authorised by any scheme in force, for permission to listen to or receive a copy of 
an audio recording of the proceedings, the judgment, or a part thereof.

4.  Applications should be made to the judge hearing the proceedings or, if the proceedings are taking place in 
the Court of Appeal or a Divisional Court, to the presiding judge.

5.  Subject to paragraph 6, permission will only be granted in exceptional circumstances, for example where 
there is cogent evidence that the official transcript may have been wrongly transcribed.

6.  Permission will usually be granted to official law reporters, i.e., individuals who hold a Senior Courts 
qualification for the purposes of section 115 of the Courts and Legal Services Act 1990, if they require access 
to a recording in order to ensure that they can report a judgment with complete accuracy.

7.  Permission may be granted subject to such conditions as the court considers necessary to protect recordings 
of confidential or legally privileged conversations between parties and their lawyers.”

(See Civil Procedure 2017 Vol.1 para.B19-001.)

The present application appears to have been made and determined without reference to the Practice Direction as 
it was not made to the District Judge who delivered the judgment in question. It was dealt with by HHJ Matthews, 
acting as a judge of the High Court. The application was also not considered by reference to the test set out in para.5 
of the Practice Direction, although it is apparent from the judgment that it was not supported by any evidence, never 
mind cogent evidence, capable of demonstrating that the transcript of judgment differed from the judgment as given 
orally. As such there is no doubt that HHJ Matthews’ judgment is consistent with the test set out in the Practice 
Direction. Moreover, the judgment provides helpful guidance as to the rationale underpinning the Practice Direction 
and its application.

The majority of hearings of civil proceedings are subject to contemporaneous recording: CPR PD 39A para.6.1. 
Copies of transcripts are available both to parties and non-parties upon payment of a relevant fee: CPR PD 39A paras 
6.3-6.4. In certain circumstances the transcript of judgment, as approved by the judge, may well differ from the 
unapproved, contemporaneous recording. As HHJ Matthews explained, there is nothing unusual or inappropriate 
about this. As he put it at paras 6 and 8, 

“[6] . . . the mere fact that the transcript of the judgment, as approved by the judge, and sent to the parties, is in 
any way different from the reasons actually pronounced by the judge at the time of giving judgment, is not wrong 
in law. Nor does it in itself even give rise to concern. It is an entirely lawful and proper practice for a judge, on 
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receiving a transcript of what was said at the time in giving judgment, to alter that transcript, not only to correct 
garbled or incorrect transcriptions, spelling and grammatical mistakes, and even matters of style, but also so that 
the reasons recorded accurately reflect why the judge made the decision that he or she made, even if they were 
not then properly or fully articulated.

. . .

[8] It is clear law that a judge who gives reasons for a decision may alter those reasons, indeed sometimes even the 
decision itself, after having made them known to the parties. So, it has long been the practice for judges to revise 
transcripts taken of their judgments given in court for the purpose of publication. The courts have made clear that, 
if there are two reports of a decision available, one containing the judgment as revised by the judge, and the other 
simply giving a transcript as taken down by the shorthand writer, without revision by the judge, then the revised 
version will be preferred as more authoritative: Fairman v Perpetual Investment Building Society [1923] AC 74, 79.”

Furthermore, HHJ Matthews also noted, at paras 9-12 that differences may also arise between the judgment given 
orally and any approved transcript because: it was amended during the period between formally being given and 
the order consequent on judgment being sealed, see Re L & B (Children) [2013] 1 W.L.R. 634 at paras 16-27; it was 
amended to correct an error, see Space Airconditioning Plc v Guy [2012] EWCA Civ 1664 at para.53; or, the judge 
had clarified or added to the original judgment after it was given i.e., a supplementary judgment was handed down, 
see Greenwich Millennium Ltd v Essex Services Plc [2014] 1 W.L.R. 3517 at para.7. As he concluded at para.13, the 
upshot of this is that,

“. . . if a judge on later reading the transcript of an oral judgment already delivered considers that what is written 
there does not accurately represent his or her reasons for the decision, the judge may and indeed should alter it 
so that it does accurately record the reasons that the judge had for that decision. More, if the judge changes his 
or her mind as to the reasons for a decision or (in certain cases) changes the actual decision, then the judgment 
can be altered too. As a result, it does not matter if the approved transcript adds to or differs from the actual 
words used by the judge at the time of giving judgment. What matters is only that it has been considered, revised 
if necessary, and then approved by the judge. . .”

It is apparent in the light of this summary why securing a copy of an audio transcript of a judgment is only permissible 
after the approved transcript has been obtained. Such circumstances are necessary because: (i) the approved transcript 
is definitive and takes precedence over any prior or other version of the judgment and; (ii) there are many legitimate 
reasons why the approved transcript will differ and in some cases may have to differ from other versions of the 
judgment, see HHJ Matthews at para.14. 

It remains the case though that there may be legitimate circumstances where access to the audio recording in 
addition to access to the approved transcript of judgment could be justified. As the Practice Direction makes clear 
such circumstances are exceptional and need to be supported by cogent evidence. In addition to the example given 
at para.5 of the Practice Direction (“cogent evidence that the official transcript may have been wrongly transcribed”). 
HHJ Matthews’ judgment at para.15 provides a number of further examples of such circumstances viz.,

“[15] . . . if the applicant were to allege, with sufficient evidence to raise a prima facie case, that the statement 
that the judge had revised and approved the transcript was false, or that although the transcript was so revised 
and approved it nevertheless did not reflect accurately the judge's reasons for the decision, or that the judge had 
added to the transcript a new point never previously raised (and which the parties had not been able to comment 
on), and then decided the case on the new basis, that might be different. It would be a high hurdle to overcome, 
for obvious reasons, but I cannot say that it could never be done. . .”

The Practice Direction makes clear that such applications ought to be referred to and dealt with by the judge who 
heard the proceedings, and gave the judgment, in question. It does not mandate that however. The rationale behind 
the presumption in the Practice Direction is clear: in the majority of situations the reason being put forward by the 
applicant as to why there are exceptional circumstances will be ones that that judge will be best placed to answer 
and, importantly, there will be no question of impropriety on the part of the judge e.g., the judge corrected an 
error in the original. Where however impropriety is alleged it would be inappropriate for the judge who heard the 
proceedings to deal with the application; they would be judge in their own cause.
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