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In Brief
Cases
 ■ Simmonds v Pearce [2017] EWHC 3126 (Admin), 1 December 2017, unrep. (Gloster VP, Andrews J)

Contempt of court—bankruptcy—certification procedure

Insolvency Act 1986, ss. 312, 333, 363, CPR r.81.15, CPR PD 81 para.3. Following a dispute concerning a number 
of Wills, the respondent was held liable for the costs of the proceedings. Upon his failure to pay those costs, a 
bankruptcy petition was presented against him. A bankruptcy order was made in April 2015. Following unsuccessful 
attempts to secure the delivery of records and information concerning his affairs, refusal to answer questions during 
public examinations, amongst other things, the applicant, who was the respondent’s trustee-in-bankruptcy, issued 
proceedings under CPR r.81.15 seeking certification of the respondent’s conduct as a breach of ss.312(4), 333(4) 
and/or 363(4) of the Insolvency Act 1986 and his committal to prison for contempt. Held, the respondent was found 
to be in contempt of court. In reaching its decision, the court noted that this was the first application for committal 
under the certification procedure in respect of breaches of these provisions; the court noted that similar provisions 
could be found in, for instance, ss.134(1), 290(5) of the 1986 Act. As such the court gave guidance on the procedure 
to be applied. CPR Pt 81 was intended to be a complete statement of the rules governing contempt applications. 
The appropriate section for the present application, where an application for contempt is made by a trustee in 
bankruptcy is CPR r.81.15, which specifies the manner in which it is to be brought. Permission is not needed to make 
the application. While CPR PD 81 para.3 provides a non-exhaustive list of statutory powers to commit for contempt 
to which that rule applies, the present provisions in the 1986 Act are not mentioned. This might lead to confusion, 
as it might suggest that applications under the 1986 Act should follow a different procedure to that in CPR r.81.15. 
Potential for confusion is added to as some applications under that rule require permission to be granted. This and 
further problems with clarity in the drafting of the provisions in CPR Pt 81 in so far as they related to insolvency 
where matters that ought to be considered, and cured, by the Civil Procedure Rule Committee. Additionally, the 
requirement that such matters be heard by a judge of the High Court, including a deputy judge of the High Court 
i.e., a judge appointed to that office under s.9(4) of the Senior Courts Act 1981, may pose problems outside London 
where such judges may not be readily available. That too should be considered by the Rule Committee. Pending 
any such scrutiny and amendment, the procedure in CPR r.81.15 should apply to such applications. Furthermore: (i) 
such applications should be issued in the Chancery Division and dealt with by a judge of that Division. There is no 
requirement that such matters be dealt with in the Administrative Court; CPR r.81.15(2) is permissive; (ii) where such 
an application is issued in the Administrative Court it should be transferred “as a matter of course” to the Chancery 
Division. (See Civil Procedure 2017 Vol.1 at paras 81.15.1 and following.)

 ■ Ennis Property Finance Ltd v Thompson [2017] EWHC 3263 (Ch), 5 December 2017, unrep. (Tribunal 
Judge Elizabeth Cooke sitting as a judge of the High Court)

Disclosure—redaction of irrelevant material

CPR rr.31.6, 31.14. Proceedings were issued by the claimant against the defendants in respect of loan agreements and 
guarantees that were said to have been made between the defendants and a third-party bank. The defendants applied 
for unredacted disclosure of a number of documents held by the claimant and referred to in the claimant’s particulars 
of claim and evidence. The claimant had however provided redacted copies of the documents to the defendants. 
The defendants applied for an order requiring the claimant to provide, save for certain personal details, unredacted 
copies. It was argued that the material redacted was relevant to the defence. The primary question was whether it 
was permissible to redact material that was subject to disclosure and inspection. It was noted that under the RSC 
redaction of irrelevant material from disclosed and inspected documents was standard practice. Held, application 
refused on the facts. The practice of redacting irrelevant material from disclosed documents remains permissible 
under the CPR and applies to both CPR r.31.6 and 31.14. That it did so was assumed by the authorities and there 
was nothing in the CPR to suggest the contrary. The Court of Appeal in Shah v HSBC (Private Bank) UK Ltd (2011) 
did not cast doubt on the practice, nor did it state, at its para.36, that redaction was prohibited where disclosure is 
required by a Practice Direction. In that case redaction was permitted, as it was in National Crime Agency v Abacha 
(2016). The test for redaction is not however to be ascertained by reference to pre-CPR authorities, but by reference 
to the test in CPR 31.6 per Shah v HSBC (Private Bank) UK Ltd (2011). GE Capital Corporate Finance Group Ltd 
v Bankers’ Trust Company [1995] 1 W.L.R. 172, CA, Shah v HSBC (Private Bank) UK Ltd [2011] EWCA Civ 1154; 
[2012] Lloyd’s Rep. F.C. 105, CA, National Crime Agency v Abacha [2016] 1 W.L.R. 4375, CA, ref’d to. (See Civil 
Procedure 2017 Vol.1 at para.31.6.)
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 ■ Sharp v Blank [2017] EWHC 3390 (Ch), 21 December 2017, unrep. (Chief Master Marsh)
Costs budgets—approval of revised budgets—significant developments

CPR rr.3.1(2)(m), 3.12–3.18, CPR PD 3E para.7.6. In complex litigation subject to a GLO in which damages and 
interest in the sum of £600 million were sought, a costs management order was made. The basis for the order was 
to bring clarity to the potential costs exposure the claimants faced. By the time of the hearing approximately £9 
million of costs had been incurred by the defendants, of an estimated total costs of the claim for the defendants of 
£24 million. The parties agreed the costs of each budget phase. The Chief Master noted that the costs management 
provisions in CPR rr.3.12–3.18 were not designed for cases such as the present. He further stated that in such cases 
where the costs management provisions may not be strictly applicable, there was “ample power pursuant to rule 
3.1(2)(m) for the court to create a bespoke costs management arrangement for cases that require it.” In appropriate 
circumstances, the court thus has power to manage costs outside the costs management regime. This was not the case 
here however. After the costs budgets had been agreed, there had been a number of significant developments in the 
litigation. The defendants sought to revise their costs budget under CPR PD 3E para.7.6 in the light of them. Held, a 
number of revisions to the costs budget were approved. In permitting those amendments, the Chief Master noted that 
the rules on costs budgeting could be more clearly drafted, and that the post-SARPD amendments to them from April 
2017 had exacerbated problems flowing from the lack of clarity. In approaching the application to revise, the Chief 
Master considered and summarised the legal principles as follows (at para.62):

“i. The court has jurisdiction when revising a budget under PD3E 7.6 to revise a budget taking the last agreed or 
approved budget as the base reference point. 

ii. Where, as in this case, the budgets were directed to be prepared to an antecedent date, the relevant date is 
the date set by the court.

iii. Costs which have been incurred since the date of the last agreed or approved budget (or the antecedent date) 
that relate to significant developments are, for the purposes of revision, placed in the estimated columns of the 
revised Precedent H in one or more phase. In some cases, it may not be obvious where they go (for example a 
late application for security for costs) but I can see no reason why Precedent H may not be adapted as necessary 
to accommodate work that does not easily fit in. 

iv. Interim applications may be significant developments as may the consequences that flow from an interim 
application.”

An increase in the trial timetable is not, of itself, sufficient to justify an approved increase in a costs budget. Applications 
for specific disclosure, which lead to the disclosure of large numbers of documents, may amount to a significant 
development capable of justifying revision of a costs budget. Yeo v Times Newspapers Limited [2015] EWHC 2132 
(QB); [2015] 4 Costs L.R. 687, QB, Venus Asset Management Ltd v Matthews & Goodman LLP [2015] EWHC 2896 
(Ch), unrep., ChD, ref’d to. (See Civil Procedure 2017 Vol.1 at para.3EPD-1.)

 ■ Saeed & Anr v Ibrahim [2018] EWHC 3 (Ch), 9 January 2018, unrep. (Chief Master Marsh)
Relationship between strike out and summary judgment—joinder of actions

CPR rr.3.4(2), 24.2. An application to strike out came before the court on 20 December 2017. The claim was 
scheduled for a pre-trial review on 17 January 2018 and was listed in a trial window beginning on 12 February 2018. 
It was accepted that the application had been made very late. The Chief Master stressed that applications to strike 
out ought, ordinarily, to be brought at earlier stages of proceedings. In this case, it ought to have been made shortly 
after the reply to an amended particulars of claim was itself amended in April 2016. The basis of the application 
was that there were no reasonable grounds to bring the claim. Before the Chief Master the applicant also sought 
summary judgment under Pt 24. It was noted that the requirements of Pt 24 had not been complied with, nor was 
it stated within the application that summary judgment was being pursued in addition to a strike out application. A 
court may treat a strike out application under CPR r.3.4(2)(a) as an application for summary judgment: see Moroney v 
Anglo-European College of Chiropractice (2009) and Ministry of Defence v AB (2010). However, that the court had 
a discretion to do so where the procedural requirements of Pt 24 had not been complied with by an applicant did not 
entail that an applicant was entitled to request the court to treat a strike out application as if it were made under Pt 
24. The Chief Master stressed that in circumstances where an application under Pt 24 had not been properly made, 
the court should “be slow to waive [its] express requirements”. It should approach such situations consistently with 
the overriding objective, and care should particularly be taken to ensure that respondents have been afforded proper 
notice of the case to be put against them and a proper opportunity to prepare for the hearing and the application or 
applications to be made at it. This was not to focus on procedural safeguards for the sake of it, where they achieve 
little or nothing, but it was to ensure that procedural safeguards were properly taken account of so that the hearing 
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was a fair hearing. It was necessary for applicants to ensure that their applications were sufficiently clear; this was a 
particularly important requirement where the application was, as in this case, made so late. It was also the case that 
where applications for summary judgment are made close to trial, the proximity to trial may well lead the court to 
conclude that there were compelling reasons to permit the claim to go to trial per CPR r.24.2(b). Held, the present 
application was only dealt with as a strike out application, which was refused. Furthermore, the strict approach to 
pleading articulated in Duke of Bedford v Ellis (1901) at para.23, which stated that it was impermissible to join two 
different claimants, who had separate and difference causes of action, in a single claim was a rule for a different era. 
It was of no real application under the CPR. As the Chief Master put it (at paras 34–35),

“[34] . . . It is, in my experience, commonplace that claimants do not have precisely overlapping claims and that 
one claimant may have an additional cause of action to other claimants. Provided the subject matter of the claim 
is common, it is largely a matter of convenience having regard to the overriding objective whether the claimants 
can be part of the same claim. A cause of action may benefit one or more claimants. 

[35] But it is quite a different matter if there are separate claims between claimants that are mutually contradictory, 
or in relation to a common cause of action contradictory positions are taken. Either situation would give rise to a 
true conflict of interest and make it inappropriate for those claimants to be parties to the same claim.”

Duke of Bedford v Ellis [1901] A.C. 1, HL, Moroney v Anglo-European College of Chiropractice [2009] EWCA Civ 
1560, unrep., CA, Ministry of Defence v AB [2010] EWCA Civ 1317; (2011) 117 B.M.L.R. 101, CA, ref’d to. (See Civil 
Procedure 2017 Vol.1 at para.3.4.6.)

 ■ Nwankwo v Secretary of State for the Home Department [2018] EWCA Civ 5, 12 January 2018, 
unrep. (Peter Jackson and Singh LJJ)

Upper Tribunal—test for permission to appeal to Court of Appeal from judicial review decision and from 
a costs order

Tribunals, Courts and Enforcement Act 2007, ss.13(6), 13(7). The Court of Appeal gave guidance on the correct 
approach to be taken by the Upper Tribunal on applications for permission to appeal to the Court of Appeal. The 
guidance was given in the determination of a permission to appeal application, and was certified by the Court as a 
judgment capable of being cited per the PD (Citation of Authorities) [2001] 1 W.L.R. 1001, para.6.1. Two questions 
were before the court: first, what was the test for permission to appeal from a decision of the Upper Tribunal in 
judicial review proceedings; and secondly, what was the applicable test on an appeal from a costs order in such 
proceedings. Held, guidance from the Upper Tribunal to the effect that the second appeals’ permission test applied 
was mistaken. The second appeal test only applies to matters which fall under s.13(7) of the 2007 Act. As such it only 
applies to permission applications from decisions of the Upper Tribunal that were themselves appeals from decisions 
of the First-tier Tribunal. When hearing judicial review proceedings the Upper Tribunal is not exercising an appellate 
authority; it is exercising original, supervisory, jurisdiction. Hence the first appeal permission test applies, as it does 
also to appeals from costs orders made in such proceedings. Guidance on the approach to such applications in 
costs appeals was set out in R (M) v Croydon LBC (2012) at paras 60–62. Furthermore, when the Upper Tribunal 
considered an application for permission to appeal to the Court of Appeal from one of its judgments, the test to apply 
is that set out in CPR Pt 52. R. (M) v Croydon LBC [2012] EWCA Civ 595; [2012] 1 W.L.R. 2607, CA, ref’d to. (See 
Civil Procedure 2017 Vol.1 at para.52.9.1)

Practice Updates
PRACTICE GUIDANCE
 ■ Business and Property Courts—Standard Directions Template

On 12 January 2018, the Judicial Office published a template for Directions Orders in the Business and Property 
Courts (https://www.judiciary.gov.uk/wp-content/uploads/2018/01/bpc-birmingham-directions-template-dec2017.
doc). The draft directions make provision for allocation to the multi-track, costs management (including an Annex for 
agreed or approved costs budgets), ADR and Financial Dispute Resolution appointments, disclosure, the management 
and extent of witness, including expert witness, evidence, pre-trial review, provision to extend time by agreement, 
and costs of the directions hearing.
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 ■ Commercial Court—Electronic filing of applications to be dealt with without a hearing

On 1 February 2018 the Judiciary of England and Wales website published guidance issued by Popplewell J concerning 
e-filing in the Commercial Court and in the London Circuit Commercial Court. E-filing is governed, generally, by the 
mandatory provisions set out in PD 510 – The Electronic Working Pilot Scheme. The guidance was described on the 
website as a Practice Direction. It does not, however, state whether or when it was approved by the Master of the 
Rolls, as the Lord Chief Justice’s delegate, and the Lord Chancellor as is required by the Civil Procedure Act 1997, 
s.5(2). Absent confirmation on the website that the required approval was obtained the guidance’s status as a Practice 
Direction is open to question. See Secretary of State for Communities & Local Government v Bovale Ltd [2009] 
EWCA Civ 171; [2009] W.L.R. 2274 for guidance on the making of Practice Directions and on the status of Practice 
Guidance. Notwithstanding the doubt as to its status, as it was issued by the judge in charge of the Commercial Court 
its emphasis of the practice to be adopted, and which is expected of Commercial Court users, in clear and mandatory 
language is such that practitioners ought properly to comply with it. Failure to do so is likely to be viewed as a failure 
to act consistently with the requirement to assist the court in furthering the overriding objective (CPR r.1.3) due to the 
large amount of court and court administration time, and corresponding financial resources, it is giving rise to. For 
ease of reference the guidance is reprinted below.

“Electronic filing of applications to be dealt with without a hearing

The practice in relation to filing applications on CE File which are intended to be dealt with without a hearing 
is causing a huge waste of time for the judges dealing with them and for the staff supporting them. The Judges 
have to deal with many dozens of such applications each week. There is widespread non-compliance with the 
Commercial Court Guide. In particular paragraphs F4.1 (without hearing applications generally), F9.1 (consent 
orders), D19.5 (Tomlin Orders) and D19.6 (discontinuance) are regularly being ignored.

I wish to emphasise the following:

What is required is a single filing of all the material which it is necessary for the Judge to read in order to decide the 
application. Where appropriate there should be a short letter explaining the reasons for the application or its context. 

If the application requires reading a document which has already been filed, such as a witness statement, it must 
be refiled as part of the application. This applies to applications for consent orders as well as to without notice 
applications.

The constituent documents must be properly labelled, so that they can quickly be identified. Currently there is a 
prevalent practice of erroneous labelling or simply using ‘miscellaneous’ in place of the correct label. If one wants 
to look at a witness statement or particular order, for example, it is particularly time consuming to have to open 
a series of documents labelled miscellaneous in order to find it. It is hoped that the labels currently available are 
sufficient to enable this to be done efficiently, but if practitioners have further suggestions they will be welcome.

A copy of every relevant previous order must be included. This applies to many consent order applications but 
few currently fulfil it.

All Tomlin orders must include the relevant schedule notwithstanding any confidentiality. The Court will not make 
an order providing that the parties can enforce its terms on an application without checking whether all the terms 
make that appropriate.

Any order proposing to amend a procedural timetable must be accompanied by a note of the trial date or 
application hearing date if already fixed and confirmation that the amendment will not affect the trial date or any 
fixed hearing date (including a PTR).

Every application must have a word format copy of the draft order so that it can if necessary be amended before 
sealing.

This all applies equally to applications in the London Circuit Commercial Court.

The Judges and staff will no longer root around in the event log trying to find the relevant material, as they do at 
present. Non-compliant applications will simply be rejected.

The Honourable Mr Justice Popplewell”
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In Detail
DISCLOSURE PILOT SCHEME

Background

The Woolf and Jackson reforms both identified the disclosure process as a significant source of excess litigation cost. 
Both proposed reforms to streamline the process, rendering it more proportionate and cost-effective. Neither set of 
reforms have, however, brought significant improvements. Litigants, particularly members of the GC100 group (the 
group representing general counsel and company secretaries to FTSE 100 companies) have continued to raise concerns 
over continuing problems arising from disclosure of excess such as: cost; complexity; and, scale. Equally the judiciary, 
for instance, Lord Dyson former Master of the Rolls, has voiced concern about the apparent failure on the part of courts 
and litigants to adopt a new, more proportionate, disclosure culture following the introduction of the Jackson Reforms 
in 2013.

In 2016, in response to, and in order to consider, these problems and make recommendations for further reform, 
Sir Terence Etherton, current Master of the Rolls, established a Disclosure Working Group, chaired by Gloster VP. It 
identified a number of defects with the current disclosure regime. The central problem being the failure, following the 
2013 Jackson reforms, by courts and litigants to use the full “menu” of disclosure options contained in CPR r.31.5(7). 
As Lord Dyson MR had previously noted, there had been no culture change in approach to disclosure following the 
2013 reforms. This meant that standard disclosure remained the default option used. Other defects noted where the 
failure to develop a disclosure regime adequate for electronic data, and the process remained too focused on paper 
disclosure. Furthermore, parties were still not co-operating sufficiently before the first case management conference 
on issues of disclosure.

In order to effect reforms capable of achieving the long sought-for improvement in the cost and proportionality of 
disclosure, the Disclosure Working Group concluded that far-reaching reforms were necessary. Concluding that

“a wholesale cultural change [is] required and [that can] only be achieved by the widespread promulgation of a 
completely new rule and guidelines. There [will] need to be a change in professional attitudes and a shift towards 
more pro-active case management by judges.”

To achieve this, the Disclosure Working Group formulated a new framework for the disclosure process. It was drafted 
in order to provide for a more efficient, more flexible process. Importantly, it would be technology-based rather 
than predicated on paper disclosure being the default. The proposed framework was road-tested by a number of law 
firms and financial institutions. In the light of feedback from that process, a pilot Practice Direction was developed 
(Pilot Scheme Practice Direction). This is presented as a revised CPR Pt 31 which, with associated documents, was 
published on 2 November 2017 for wider consultation. 

Nature of the Pilot Scheme

Under the Pilot Scheme Practice Direction, save where the parties agree to dispense with the general approach (and 
subject to a number of other exceptions), parties are expected to give “Basic Disclosure”. This is to be limited to those 
documents upon which the party relies and which are necessary for the other party or parties to understand the case 
put against them. 

Where a party wishes to seek disclosure of documents in addition to, or as an alternative to, Basic Disclosure, the 
party must request “Extended Disclosure”. This is to take a number of possible forms:

“(i) Model A is no disclosure.

(ii) Model B requires disclosure of the documents on which a party relies. It is similar to basic disclosure with 
the important distinction that it requires adverse documents in the hands of the disclosing party to be provided. .

(iii) Model C adds to Model B a facility for each party to request from the other any specific disclosure it requires 
with a requirement to carry out a search and to produce adverse documents.

(iv) What was “standard disclosure”, requiring a reasonable search for documents that support or adversely affect 
either side’s case, will now be ‘Model D’. Where Model D is proposed the Court will require to be satisfied that 
(taken with any further directions: see (vi) below) the model is reasonable and proportionate and appropriate in 
order fairly to resolve the issue(s).
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(v) Model E should be exceptional. It extends the reasonable search required for Model D to documents that may 
lead to a train of enquiry that may support or adversely affect either side’s case on the issue(s).

(vi) In an appropriate case the Court should be prepared to give more detailed directions in relation to Models D 
and E, so as to direct where searches should be undertaken, and whether, for example, sampling should be used. 
The parties may convene a Disclosure Guidance Hearing which will be informal, short and generally attended by 
the lawyers with conduct of the disclosure process.

(vii) A bespoke Model (outside A to E) may be ordered in an individual case, but this will be exceptional.”

To apply for Extended Disclosure, the parties will be expected to have completed a Disclosure Review Document 
(DRD). Any application for Extended Disclosure must specify which of the disclosure models the party is seeking. 
The DRD is intended to: (i) facilitate the exchange of information and provide a vehicle for discussions around the 
initial scoping of a disclosure exercise; (ii) help the parties agree a sensible and cost effective approach to disclosure; 
and (iii) provide the court with the information it needs to make appropriate case management decisions. As well 
as completing the DRD, and in order to inform the court’s decision on Extended Disclosure, the parties should co-
operate with each other so that the court can be informed: (i) of any joint view as to the disclosure model that should 
apply; and (ii) of the estimated work and cost of using any disclosure model that is proposed by one or more of the 
parties. Generally, the court will determine whether to permit Extended Disclosure at the first case management 
conference.

The press announcement for the consultation explained that the fundamental yardstick for the parties and the court, 
throughout disclosure, should be what is appropriate in order to resolve the issues in the fairly case. The well-
recognised test of reasonableness and proportionality, as well as the overriding objective, will be applied by reference 
to defined criteria in the Pilot Scheme Practice Direction for disclosure.

Consultation

The consultation documents are available from the following website: https://www.judiciary.gov.uk/announcements/
disclosure-proposed-pilot-scheme-for-the-business-and-property-courts/ (accessed 1 February 2018). Furthermore, 
as part of the consultation process there are a number of open events for those users across England and Wales who 
are participating in the pilot. Subscribers, amongst others, who wish to make comments outside those events, may 
do so through one of the professional associations or, as noted on the Judicial Office website, by e-mail to dwg@
judiciary.uk prior to 28 February 2018. 

Future Pilot Scheme

Following the consultation, the Pilot Scheme Practice Direction will be finalised and submitted to the Civil Procedure 
Rule Committee for review and approval. It is expected, subject to a positive response from the Rule Committee, 
that it will come into force as a formal pilot scheme for a two-year period in early-to-mid 2018 under CPR Pt 51. It is 
also expected to apply prospectively and thus not apply where a disclosure order had already been made, subject to 
any variation of an existing order. The Pilot is expected to apply in the Business and Property Courts both in London 
and in its centres around England and Wales i.e., Bristol, Cardiff, Birmingham, Manchester, Leeds, Newcastle and 
Liverpool. 

Laura Feldman 
Visiting Professor, King’s College London, 

Senior Associate (Barrister), Eversheds Sutherland (International) LLP
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