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In Brief
Cases
 ■ Re Harris (Puisne mortgage) [2021] EWHC 1771 (Ch), 27 April 2021, unrep. (HH Judge Matthews 

sitting as a judge of the High Court)
Part 8 claim – no named defendant
CPR Pt 8. The current owner of unregistered land applied to vacate a land charge (a puisne mortgage), registered under 
the Land Charges Act 1972, against the name of her late husband, who previously was the sole owner of the land. The 
Land Charges Office did not have a copy of the land charge. The identity of the chargee was thus unknown, as was the 
nature of any debt secured by the charge or other details concerning it. There was a doubt whether the court could, 
due to the substantive nature of the application, discharge the land charge. The claimants, who brought the application 
on behalf of the current owner, sought to issue the claim under CPR Pt 8 without naming a defendant. Held, permission 
to issue a Pt 8 claim was refused as no defendant was named: see Cameron v Liverpool Victoria Insurance Co Ltd 
(2019) (claims cannot be made against unidentifiable defendants. Until a claim is served or service dispensed with, the 
court has no jurisdiction over the defendant) (see [4] and [11]). Moreover, as such an application to vacate is likely to 
be contentious it ought to be issued via CPR Pt 7 not Pt 8. CPR Pt 7 does not make provision to issue a claim without 
a defendant being named (see [8]). It was also doubtful if the court could make an order in the proposed claim, which 
could bind the chargee. As HH Judge Matthews put it:

“[9] … As a general rule, a person who is not named as a defendant in proceedings is not affected by the result: see eg 
Vandervell Trustees Ltd v White [1971] AC 912, HL. But the chargee is the very person who might come forward and 
assert his or her rights. Even if the order could bind the chargee in such a case, vacating the entry in the register so that 
it no longer bound anyone would on the face of it appear to deprive the chargee of “possessions” within the meaning 
of Article 1 of Protocol 1 of the European Convention on Human Rights. The two Nugent cases do not do this. But 
section 6(1) of the Human Rights Act 1998 makes it unlawful for the court to act incompatibly with Convention rights, 
of which this is one.”

Re Vandervell’s Trusts (No.1) [1971] A.C. 912, HL, Cameron v Liverpool Victoria Insurance Co Ltd [2019] UKSC 6; 
[2019] 1 W.L.R. 1471, ref’d to. (See Civil Procedure 2021 Vol.1 at para.8.2A.1.)

 ■ Matthew v Sedman [2021] UKSC 19; [2021] 2 W.L.R. 1232, 21 May 2021 (Lord Hodge DPSC, Lady 
Arden, Lords Sales, Burrows and Stephens)

Limitation Period – midnight deadline
Limitation Act 1980 ss.2, 5 and 21(3). A claim in negligence was brought against the defendants. The basis of the claim 
was an alleged failure to claim under a scheme of arrangement by midnight on 2 June 2011, which was the deadline 
by which claims had to be made. The negligence claim was issued on 5 June 2017. The defendants raised a limitation 
defence. The basis of the defence was that the claim was brought outside the six-year limitation period, which it was 
alleged had expired on 2 June 2017. The claimants submitted that the claim was brought in time as: (i) the cause 
of action crystallised during 3 June 2011; and (ii) therefore limitation expired on 3 Jun 2017. As 3 June 2017 was a 
Saturday, the last day to issue the claim for limitation purposes was therefore Monday 5 June 2017. The issue before the 
Supreme Court was whether:

“… 3 June 2011, the day which commences at or immediately after the midnight hour, counts towards the calculation 
of the six-year limitation period.” 

Held, in a midnight deadline case, the complete undivided day that follows expiry of the deadline forms part of the 
limitation period. As such the appeal was dismissed: the limitation period expired on Friday 2 June 2017. As Lord 
Stephens, with whom the other Justices agreed, explained:

“[46] It is not surprising that there are conflicting views as to the date upon which the cause of action accrues in a 
midnight deadline case. There were potentially differing answers to that question in Gelmini (see para 32 above). 
In this case the issue was decided in different terms both at first instance (see para 16 above) and in the Court of 
Appeal (see para 18 above). For my own part I would prefer the approach of Underhill LJ that ‘the cause of action 
arises at, not after, midnight’. However, it is not necessary to endorse any of the competing answers to that issue and 
I do not do so, because, as in Gelmini, whether the cause of action accrued at the expiry of 2 June 2011 or at the 
very start of 3 June 2011 there is no significant difference, in that 3 June 2011 was for practical purposes a complete 
undivided day.
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[47] I consider that the reason for the general rule which directs that the day of accrual of the cause of action should 
be excluded from the reckoning of time is that the law rejects a fraction of a day. The justification for that rule is 
straightforward; it is intended to prevent part of a day being counted as a whole day for the purposes of limitation, 
thereby prejudicing the claimant and interfering with the time periods stipulated in the Limitation Act 1980. However, 
in this case it was, in my opinion correctly, submitted that in a midnight deadline case even if the cause of action 
accrued at the very start of the day following midnight, that day was a complete undivided day. I consider that it 
would impermissibly transcend practical reality if the stroke of midnight or some infinitesimal division of a second after 
midnight, led to the conclusion that the concept of an undivided day was no longer appropriate. In that sense this 
would not only be impermissible metaphysics but also, in this context, such a minimum period of time does not cross 
the threshold as capable of being recognised by the law. Whether the issue is framed in terms of metaphysics, which 
the common law eschews, or of the principle that the law does not concern itself with trifling matters, the conclusion 
is the same: realistically, there is no fraction of a day. That being so, the justification in relation to fractions of a day 
does not apply in a midnight deadline case. During oral submissions Mr Cousins QC, in answer to an enquiry from 
Lady Arden JSC seeking to identify the rational justification for excluding a whole indivisible day from the calculation 
of the reckoning of time, sought to do so based on continuing the application of the rule, as he submitted it had been 
understood since the 18th century, so that in relation to something as important as limitation there should be continuity 
of interpretation. I reject the premise to that submission. As I have indicated there is no long-standing authority which 
excluded a whole indivisible day. Furthermore, I consider that the premise is undermined by the decision of Channell J 
in Gelmini. So, I reject this argument as a sufficient justification for excluding a whole day from the reckoning of time 
in a midnight deadline case. Rather, I prefer to consider the impact of holding that a full undivided day in a midnight 
deadline case is to be excluded from the reckoning of time. If that day were excluded from the computation of time 
then the limitation period would be six years and one complete day. I consider that would unduly distort the six-year 
limitation period laid down by Parliament and would prejudice the defendant by lengthening the statutory limitation 
period by a complete day.

[48] I also consider that the impact of excluding 3 June 2011 can be seen by applying the criteria suggested in Radcliffe 
of imagining a limitation period of one day. If in this case 3 June 2011 were excluded from the computation and if the 
limitation period were a single day, then the impact would be to allow two complete days within which to commence 
an action (see para 36 above).

[49] I consider that Gelmini is an exception to the general rule so that any part of a day (but not a whole day) 
happening after the cause of action accrues is excluded from the calculation of the limitation period for the purposes 
of the provisions of the Limitation Act with which this appeal is concerned. The 3 June 2011 was a whole day so that 
it should be included in the computation of the limitation period.”

Radcliffe v Bartholomew [1892] 1 Q.B. 161, QBD, Gelmini v Moriggia [1913] 2 K.B. 549, KBD, Marren v Dawson 
Bentley & Co [1961] 2 Q.B. 135 (Leeds Assizes), Kaur v S Russell & Sons Ltd [1973] Q.B. 336, CA, ref’d to. (See Civil 
Procedure 2021 Vol.2 at para.8-3.1.)

 ■ YA II PN Ltd v Frontera Resources Corp [2021] EWHC 1380 (Comm), 26 May 2021, unrep. (Butcher J)
Default judgment – retrospective validation of service of claim form
CPR rr.6.15(4)(c), 6.40(3)(c), and 13.2. Judgment in default was obtained by the claimant. The defendant applied to set 
aside the judgment on the basis that the claim form had not been served validly. The claimant resisted the application 
and applied by way of cross-application for retrospective validation of service under CPR r.6.16 or, in the alternative, for 
an extension of time to serve. The judge accepted in considering the applications that in the absence of valid service a 
defendant is under no obligation to serve an acknowledgment of service and thus could not be in default by failing to 
do so. In such circumstances any judgment in default had to be set aside, albeit that was subject to the possible effect 
that retrospective validation of service may have: Shiblaq v Sadikoglu (2004) (see [14]). Held, the claim form had 
not been served validly. Service was validated retrospectively. The judgment in default was set aside. In reaching the 
decision, Butcher J confirmed that in considering whether service had been effected validly the standard of proof was 
the balance of probabilities and not “a good arguable case” (see [27]–[29]). In the present case service was not validly 
effected as service had to be effected on a specific address due to the claimant not using the standard wording from 
Form PF6B, which, if it had been the basis of the wording in the court order concerning service, would have permitted 
service to be effected at a specific address “and elsewhere”: see CPR r.6.40(3)(c) (see [21]). Where service is validated 
retrospectively, the court must set a time by which an acknowledgment of service must be filed. As such, any judgment 
in default obtained prior to validation of service must be set aside as it would thus have been obtained prior to expiry of 
the time by which the acknowledgment had to be filed. As Butcher J explained:

“[59] I consider that I am bound by, and even if not should follow, the decision of the majority of the Court of Appeal 
in Dubai Financial Group. That requires that, having retrospectively validated service, I should set a time for the filing 
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of an acknowledgment of service. It is implicit in CPR 6.15(4) that the period specified for filing an acknowledgment 
of service (or admission or defence as the case might be) should be after the date on which the order is made. CPR 
6.15(4)(c) does not refer to a deemed date on which the acknowledgment of service should have occurred, and 
may be contrasted with CPR 6.15(4)(b), which refers to specification of the deemed date on which the claim form 
was served; and in referring to the period ‘for filing’ it is using prospective language. This gives effect to the fact that 
it would, as the majority of the Court of Appeal in the Dubai Financial Group case said, be unfair and unjust for 
there to be no period after the defendant can know that there has been valid(ated) service in which he can enter an 
acknowledgment of service.”

Credit Agricole Indosuez v Unicof Ltd [2003] EWHC 2676 (Comm); [2004] 1 Lloyd’s Rep. 196, Shiblaq v Sadikoglu 
(Application to Set Aside) (No.2) [2004] EWHC 1890 (Comm); [2004] 2 All E.R. (Comm) 596, Dubai Financial Group 
LLC v National Private Air Transport Services [2016] EWCA Civ 71; [2016] C.P. Rep. 20, Société Générale v Goldas 
Kuyumculuk Sanayi Ithalat Ihracat AS [2017] EWHC 667 (Comm), unrep., Heiser’s Estate v Iran [2019] EWHC 2074 
(QB), unrep., Gorbachev v Guriev [2019] EWHC 2684 (Comm), unrep., ref’d to. (See Civil Procedure 2021 Vol.1 at 
para.6.15.5.)

 ■ Ahuja Investments Ltd v Victorygame Ltd [2021] EWHC 1543 (Ch), 8 June 2021, unrep. (Robin Vos 
sitting as a deputy judge of the High Court)

Litigation privilege – dominant purpose – third party misled about purpose
CPR Pt 31. An issue arose whether two documents were covered by litigation privilege. The first document was a letter 
sent as a letter of claim under the Professional Negligence Pre-action Protocol by the claimant’s current solicitors to 
their former solicitors. The second document was a response to that letter sent by the former solicitors’ insurers. The 
claimant’s underlying claim concerned misrepresentation alleged to have been made by the defendants. The claimant 
argued that the two documents were subject to litigation privilege as their real purpose was to elicit evidence in respect 
of the underlying claim. The issue was whether the documents were brought into existence for the dominant purpose 
of the underlying claim. It should be noted that reference to professional negligence proceedings and the Professional 
Negligence PAP was made by the claimant’s current solicitors due to difficulties said to have arisen previously in obtaining 
information from them. In other words, reference to purported professional negligence proceedings was a ruse, and as 
the deputy judge noted, involved an element of deception (see [57]). Held, notwithstanding the fact that the claimant’s 
former solicitor may have been misled, the documents were subject to litigation privilege. Assessed objectively from 
the perspective of the party who brought into existence the documents, i.e. the claimant, they had been obtained 
for the dominant purpose of the underlying claim. Property Alliance Group Ltd v Royal Bank of Scotland Plc (2015) 
distinguished on the basis that in that case there was active deception of a third party (see [31] and [54]). The deputy 
judge went on to decline to hold that as a matter of principle privilege would not arise where there had been some form 
of deception in securing the documents said to be privileged:

“[59] It does not however follow from this that a claim to privilege cannot succeed. … Plummers and LFEPA were 
… both cases where the party who was deceived was the other party to the litigation rather than a third party. It is 
easy to understand why, as assumed (but not decided) by Millett J, there might be a principle which would prevent a 
claim to privilege where the other party to the litigation is induced to provide information which they would not have 
provided had they known the true purpose of the request and where the true purpose was deliberately concealed or 
suppressed.

[60] It is not however established whether there is such a principle since Millett J did not need to decide the point 
(given his finding that Debenhams were in any event entitled to the information) and HHJ Toulmin in LFEPA had 
found that the dominant purpose of the report in that case was not litigation. In addition, even if litigation had been 
the dominant purpose, the judge framed his conclusion [at 53] on the basis of estoppel or waiver rather than a more 
general principle based on deception or misrepresentation. 

[61] To the extent that [I am invited] to find that there is such a principle and to extend it to situations involving third 
parties rather than another party to the litigation, I decline to do so. The reason for this is that, in my view, the purpose 
of litigation privilege is to enable a litigant to obtain information which can be placed before their legal advisers for 
the purpose of pursuing their proceedings without having to worry that such information may have to be disclosed to 
the other party.

[62] Whilst I do not condone the tactics used in this case to collect that information, having found that the dominant 
purpose of the correspondence was to obtain information for the purposes of these proceedings, there is in my 
view no principled reason why the protection of privilege should not be available in relation to that information. As 
Hodson LJ said in Schneider v. Leigh [at 202] (see paragraph [19] above), the privilege is that of the litigant, not the 
third party.”
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Schneider v Leigh [1955] 2 Q.B. 195, CA, Plummers Ltd v Debenhams Plc [1986] B.C.L.C. 447, ChD, London Fire 
and Emergency Planning Authority (LFEPA) v Halcrow Gilbert & Co Ltd [2004] EWHC 2340 (TCC); [2005] B.L.R. 18, 
Property Alliance Group Ltd v Royal Bank of Scotland Plc (No.3) [2015] EWHC 3341 (Ch); [2016] 4 W.L.R. 3, ref’d to. 
(See Civil Procedure 2021 Vol.1 at para.31.3.8.)

 ■ Tecoil Shipping Ltd v Neptune EHF [2021] EWHC 1582 (Admlty), 15 June 2021, unrep. (Admiralty 
Registrar Davison)

Judgment – hand down after settlement – Admiralty claims in rem and in personam – set aside default judgment
CPR rr.13.2, 13.3, 40, 61.9. Proceedings arose out of a collision between two vessels. Default judgment was obtained in 
a claim in rem. An application to set aside that judgment and a cross-application for summary judgment were made. The 
parties reached a settlement following the Registrar’s completion and circulation to the parties of the draft judgment. 
They requested the judge “down tools” pending finalisation of the settlement. The Registrar considered the approach 
to take in respect of the question whether the judgment should be handed down notwithstanding the settlement. The 
Registrar noted that the parties were under a duty, which they discharged properly in this case, to inform the court at 
the earliest opportunity of the settlement: see HFC Bank Plc v HSBC Bank Plc (formerly Midland Bank Plc) (2000). 
It was a matter of discretion whether to hand down judgment in such circumstances. Relevant factors to consider, as 
summarised in A. Zuckerman, Zuckerman on Civil Procedure: Principles of Practice, 4th edn (Sweet & Maxwell, 2021) at 
paras 23.70–23.74, were noted to be: 

“… the nature and significance of the judgment on the one hand, and the wishes of the parties on the other; they will 
also include the relative positions of the parties, whether one of them is a litigant in person, reputational considerations 
and the like”. 

Of those, the parties’ wishes were noted to be the dominant consideration in this case. Held, as the case had been 
argued fully, involved issues of wider public interest concerning setting aside judgment in default, and the parties did 
not object to judgment being handed down (on the contrary, through making further submissions on the issues they 
supported it), judgment would be handed down (see [2]–[4]). Judgment in default of an acknowledgment of service 
had been entered in a claim in rem; see CPR r.61.9. As no acknowledgment of service had been entered the application 
for default judgment was subject to CPR r.61.9(3)(b) and was thus to be brought in accordance with CPR Pt 12 (see 
[17]–[24]). It was thus not the case, as argued by the defendants, that judgment in default was wrongly obtained as a 
collision statement of case had neither been filed nor the need for filing been dispensed with. If that had been the case, 
default judgment ought to have been set aside as of right under CPR r.13.2. As no acknowledgment of service had been 
filed, the obligation to file a collision statement of case, as the Registrar noted, was not triggered. On the same issue 
concerning hand down where a draft judgment has been circulated and the dispute has settled, see Kingsley Napley LLP 
v Harris (2021) (Margaret Obi sitting as a deputy judge of the High Court) at [7]–[12]. In that case the public interest 
in favour of publication was outweighed by the public interest in non-publication. Also see Beriwala v Woodstone 
Properties (Birmingham) Ltd (2021), noted in Civil Procedure News No.4 of 2021. HFC Bank Plc v HSBC Bank Plc 
(formerly Midland Bank Plc) [2000] C.P.L.R. 197, CA, Beriwala v Woodstone Properties (Birmingham) Ltd [2021] 
EWHC 609 (Ch), Kingsley Napley LLP v Harris [2021] EWHC 1641 (QB), unrep., ref’d to. (See Civil Procedure 2021 
Vol.1 at para.40.2.6, Vol.2 at para.11-12.)

 ■ Axnoller Events Ltd v Brake [2021] EWHC 1706 (Ch), 23 June 2021, unrep. (HH Judge Matthews sitting 
as a judge of the High Court)

Litigant-in-person – provision of soft copy bundle – no duty to supply hard copy
CPR r.1.1, PD 32 paras 27.7 and 27.13. Two claims were contested between the parties, one for possession of a property, 
the other concerning eviction from a property. The claims were to be tried sequentially. The parties were required, by 
order, to produce a combined trial bundle for the two trials. The claimant in the possession proceedings, who was also 
the defendant in the eviction proceedings, was ordered to produce the bundle (referred to as “the Guy parties” in the 
judgment). A soft copy bundle was provided by the Guy parties to the other parties (referred to in the judgment as “the 
Brakes”). The Brakes subsequently notified the court that they were no longer legally represented and would be acting in 
person. They further notified the court that their former solicitors had not provided them with a hard copy of the bundle. 
They sought a variation of the order so as to require service of a hard copy bundle by the Guy parties. They did so on 
the basis that, as litigants-in-person, they were at a disadvantage and did not have the time or resources to prepare a 
hard copy bundle. The Brakes’ solicitors provided a hard copy bundle and informed the court and the Brakes that they 
would be invoicing the Brakes for it. Held, it was a well-established practice, now reflected in CPR PD 32 para.27.13 that 
a claimant’s solicitors should produce a trial bundle and could charge their opponent for any copies provided to them at 
their request. In this case, the order had specifically departed from this approach by directing that only soft copy bundles 
be produced. There was nothing impermissible about departing from the terms of a Practice Direction, as they did not 
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have the status of rules in the CPR. The order would not be varied to direct the provision of hard copies of the bundle 
to the Brakes free of charge. That the Brakes were acting as litigants-in-person did not justify them being treated in a way 
more favourable than represented litigants. Nor did the fact that they had become litigants-in-person following the order 
having been made amount to a material change in circumstances to justify varying the order under CPR r.3.1(7). Nor 
did the Brakes’ submitted impecuniosity justify varying the order. Equality of arms was only one factor to be taken into 
account, others being to ensure that litigation was carried out justly and at proportionate cost. In this case, the Brakes 
had been provided with a soft copy of the bundle, which could have been accessed by them from a memory stick or 
CD-ROM, if there were problems accessing it via the internet. Maltez v Lewis, 27 April 1999, unrep., ChD, U (A Child) 
v Liverpool City Council [2005] EWCA Civ 475; [2005] 1 W.L.R. 2657, Barton v Wright Hassall LLP [2018] UKSC 12; 
[2018] 1 W.L.R. 1119, Allsop v Banner Jones Ltd (t/a Banner Jones Solicitors) [2021] EWCA Civ 7; [2021] P.N.L.R. 17, 
ref’d to. (See Civil Procedure 2021 Vol.1 at para.1.1.1)

 ■ Khouj v Acropolis Capital Partners Ltd [2021] EWHC 1667 (Comm), 24 June 2021, unrep. (Christopher 
Hancock QC sitting as a deputy judge of the High Court)

Principles governing order for cross-examination
Senior Courts Act 1981 s.27(1), CPR r.32.7 and Pt 71. The deputy judge noted that there were four possible bases on 
which to found the jurisdiction to make an order for cross-examination: the court’s inherent jurisdiction, s.27(1) of the 
Senior Courts Act 1981, CPR r.32.7 and CPR Pt 71. For the purpose of the present application, in a claim for declaratory 
relief, the jurisdictional question did not need to be decided. However, the deputy judge summarised the principles 
derived from the case law concerning the exercise of the discretion to make an order for cross-examination as follows:

“[45] In my judgment, these various authorities, dealing as they do with a variety of different situations, establish the 
following general propositions:

1) The discretion to order cross-examination is broad and unfettered and may be ordered whenever the court 
considers it just and convenient.

2) The purpose of such an order (in any context) is to render the Court process effective.

3) The cross-examination must be proportionate and must not be for an ulterior purpose.

4) Significant or serious deficiencies in existing disclosure, or in responses to earlier orders, may justify cross-
examination.

5) If alternative ways of achieving the same end can be used, these should be used in preference to cross-
examination.

6) A change in the Defendant’s story may be a good reason to order cross-examination.

7) There may be specific considerations applicable to particular situations in which an order for cross examination 
is sought.

a) Cross-examination in relation to an affidavit on disclosure should not be allowed.

b) Cross examination in relation to asset disclosure should be the exception rather than the rule.

8) There is an important distinction to be drawn between cases relating to the situation before judgment and 
cases which relate to the situation after judgment. In my judgment, the position is different after judgment 
has been given, for a number of reasons:

a) There is no question of the trial process being prejudiced by virtue of a cross-examination procedure 
having taken place before trial. This possibility clearly troubled Beatson J in the West London Pipeline 
case: see paragraph 84 of that case in particular.

b) There is a valid analogy between the provisions of CPR Part 71 (relating to attendance of witnesses to 
give oral evidence in aid of execution) and the current case, even if, as the parties suggest, Part 71 is not 
itself applicable in terms (a proposition which I would wish to leave open). However, I do not propose in 
this case to apply a ‘very low bar’.

c) It is important to bear in mind that this is a case where the very duty sought to be enforced is a duty to 
give information. This, in my judgment, tends to support the suggestion that the agent or fiduciary should 
be required to give explanations, and to attend to answer questions in this regard.

d) It is also important to bear in mind that the order of Knowles J specifically contemplated that there might 
indeed be a need for cross-examination, following the production of the documents required by virtue 
of his holdings.”
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Shalson v Russo, 23 March 2001, unrep., ChD, West London Pipeline & Storage Ltd v Total UK Ltd [2008] EWHC 
1729 (Comm); [2008] 2 C.L.C. 258, Jenington International Inc v Assaubayev [2010] EWHC 2351 (Ch), unrep., Nolan 
Family Partnership v Walsh [2011] EWHC 535 (Comm), unrep., Otkritie International Investment Management Ltd 
v Urumov [2012] EWHC 3106 (Comm), unrep., JSC Mezhdunarodniy Promyshlenniy Bank v Pugachev (No.2) [2015] 
EWHC 1694 (Ch); [2016] 1 W.L.R. 781, JSC Commercial Bank Privatbank v Kolomoisky [2021] EWHC 403 (Ch), 
unrep., Vale SA v BSG Resources Ltd (In Administration) [2020] EWHC 2021 (Comm), unrep., ref’d to. (See Civil 
Procedure 2021 Vol.1 at para.32.7.1.)

 ■ R. (Good Law Project) v Secretary of State for Health and Social Care [2021] EWHC 1782 (TCC), 29 
June 2021, unrep. (O’Farrell J)

Service of claim form prior to issue – not valid service
CPR rr.3.10, 6.15, 54.7. The applicant sought to bring judicial review proceedings against the Secretary of State in 
respect of contracts awarded to supply personal protective equipment (PPE). A number of applications were before 
the court, however the most significant was whether there had been valid service of the claim form and, if not, whether 
service could be validated or an extension of time for service be granted. On 27 April 2021 the applicant filed a claim 
form with the Administrative Court. On the same day it emailed an unsealed copy of the claim form to the respondent’s 
solicitors. On 28 April 2021, the claim was issued by the Administrative Court. The sealed copy of the issued claim form 
was served on 6 May 2021, which was outside the seven-day period in which judicial review claims must be served 
under CPR r.54.7: the time for service expired on 5 May 2021. The applicant sought an order under CPR r.6.15 that 
the steps taken to bring the claim to the respondent’s attention prior to 5 May 2021 amounted to good service, i.e. that 
provision of a copy of the unsealed claim form amounted to good service. Held, service had not been effected validly, 
nor could it be cured or an extension of time for service granted. Sending the unsealed claim form to the respondent 
did not amount to irregular service, which could be cured by CPR r.3.10. That rule cures irregularities that occur within 
proceedings. Provision of an unsealed claim form is not a step in proceedings and is thus not within the scope of CPR 
r.3.10 (see [52]). While not put this way in the judgment, it was a nullity and not an irregularity. As O’Farrell J explained it:

“[45] Reliance on CPR 3.10 does not assist the Claimant. Although CPR 3.10 gives the court wide, general powers 
to rectify errors of procedure, the rule provides that the error does not invalidate any step taken in the proceedings 
(unless the court so orders); the power conferred is to remedy that error. The difficulty faced by the Claimant is that 
sending the unsealed claim form to the Defendant did not constitute a step in the proceedings because, at that date, 
there were no proceedings. Even if the defect on the face of the claim form were corrected, it could not be deemed 
served prior to the issue of proceedings. Retrospective service prior to commencement of proceedings would lead to 
procedural chaos.”

Heron Bros Ltd v Central Bedfordshire Council (2015), Pomiechowski v Poland (2012), Dory Acquisitions Designated 
Activity Co v Frangos (2020) distinguished. Furthermore, CPR r.6.15 did not assist the applicant. An order validating 
alternative service under that rule was governed by the principles set out in Barton v Wright Hassall LLP (2018). Applying 
those principles, there was no basis to grant an order for alternative service: the applicant had not taken reasonable steps 
to ensure that service was effected further to the CPR. Furthermore, validating the steps taken to bring the claim form to 
the respondent’s attention prior to the claim form being issued would deprive the respondent of an accrued limitation 
defence. Finally, applying the criteria set out in Denton v TH White Ltd (2014), there was no basis on which to grant 
an extension of time to serve. Pomiechowski v Poland [2012] UKSC 20; [2012] 1 W.L.R. 1604, Denton v TH White 
Ltd [2014] EWCA Civ 906; [2014] 1 W.L.R. 3926, Heron Bros Ltd v Central Bedfordshire Council [2015] EWHC 604 
(TCC); [2015] P.T.S.R 1146, Barton v Wright Hassall LLP [2018] UKSC 12; [2018] 1 W.L.R. 1119, Dory Acquisitions 
Designated Activity Co v Frangos [2020] EWHC 240 (Comm), unrep., ref’d to. (See Civil Procedure 2021 Vol.1 at 
para.3.10.5.)

 ■ Smith v Royal Bank of Scotland Plc [2021] EWCA Civ 977, 30 June 2021, unrep. (Bean, Lewis and 
Elisabeth Laing LJJ)

Permission to appeal – small claim – no power to impose cost condition
CPR rr.52.6(2)(b), 52.18(2). Proceedings were brought by the claimant against the defendant seeking repayment of 
payment protection insurance premiums and interest. The claim was allocated to the small claims track. The claim 
succeeded. An appeal by the defendant was dismissed. The defendant sought permission to bring a second appeal. The 
claimant submitted reasons why permission ought not to be granted per CPD PD 52C para.19. She also submitted that 
if permission were to be granted, it ought to be subject to a condition, per CPR r.52.6(2)(b), that the defendant:

“… shall in any event pay the respondent’s reasonable costs of the proceedings before the Court of Appeal, to be 
limited by agreement to, or in default, by order of the court.”
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She did so seeking to distinguish the condition from Akhtar v Boland (Costs) (2014) on the basis that it sought a 
prospective costs order rather than an order for costs in favour of a successful party on a second appeal from a small 
claims track claim. Permission to appeal was granted on the papers, as was the condition as to costs. The claimant 
subsequently applied to cap the costs. The defendant, amongst other things, challenged the jurisdiction to impose the 
condition. The Court of Appeal expressed regret that the basis on which the claimant sought to distinguish Akhtar v 
Boland (Costs) (2014), as it went to the court’s jurisdiction, was only dealt with by way of a footnote in the application 
(see [9]). Held, the court had no jurisdiction to impose a condition as to costs on permission to appeal. It discharged 
the condition under CPR r.52.18(2): the imposition of a condition on permission to appeal in the absence of jurisdiction 
to do so was a compelling reason to set aside the order. It reasoned as follows: (i) Akhtar v Boland (Costs) (2014) was 
binding on the Court. It extended the provisions of CPR r.27.14 to appeals; (ii) to grant permission to appeal conditional 
on costs would be to side step the express provision in the CPR governing small claim costs. It would not be a permissible 
use of the power to make permission conditional to attempt to side step such an express provision (see [17]); (iii) it 
was not appropriate to re-allocate the claim to the fast or multi-track. While the power to re-allocate was “unfettered” 
(Maguire v Molin (2002) at [26]) it was too late to re-allocate it as the claim was now proceeding as an appeal and 
procedural case tracks do not exist on appeal: the small claims, fast and multi-track are simply County Court concepts. 
The claim proceeded as a small claim and the Court of Appeal could not re-write history by purporting to re-allocate it. 
Maguire v Molin [2002] EWCA Civ 1083; [2003] 1 W.L.R. 644, Akhtar v Boland (Costs) [2014] EWCA Civ 943; [2014] 
C.P. Rep. 41, ref’d to. (See Civil Procedure 2021 Vol.1 at paras 52.6.4 and 52.18.4.)

Practice Updates
STATUTORY INSTRUMENTS

The Coronavirus Act 2020 (Residential Tenancies: Extension of Period of Protection from Eviction) (No.2) (Wales) 
Regulations 2021 (SI 2021/708) (W.178). In force from 30 June 2021. The Regulations, which apply to Wales only, 
amend para.1(1)(b)(ii) of Sch.29 to the Coronavirus Act 2020. They do so by substituting “30 September 2021” for “30 
June 2021”, as the “relevant period” in that paragraph. It thus amends the period for giving notice that possession is 
sought of dwellings.

The Business Tenancies (Protection from Forfeiture: Relevant Period) (Coronavirus) (England) (No.2) Regulations 
2021 (SI 2021/1472). In force from 30 June 2021. The Regulations, which apply to England only, revoke the Business 
Tenancies (Protection from Forfeiture: Relevant Period) (Coronavirus) (England) Regulations 2021 (SI 2021/283). They 
further amend the “relevant period” for the purpose of s.82(12)(b) from 30 June 2021 to 25 March 2022. As such, 
non-payment of rent under a business tenancy cannot be enforced by way of re-entry or forfeiture during the “relevant 
period”, which ends, unless further amended, on the latter date.

PRACTICE DIRECTIONS
TEMPORARY INSOLVENCY PRACTICE DIRECTION SUPPORTING THE INSOLVENCY PRACTICE DIRECTION. On 
30 June 2021, Sir Julian Flaux C, with the concurrence of Lord Wolfson, issued a further temporary and supplementary 
Insolvency Practice Direction. It replaces the previous Temporary Insolvency Practice Direction, which was in force 
from 1 April 2021 until 30 June 2021. It is to remain in force until 30 September 2021, unless amended or revoked 
earlier. It is available here: https://www.judiciary.uk/wp-content/uploads/2021/06/IPD-making-document-18_06_21-2.
pdf [Accessed 6 July 2021]. 

UK SUPREME COURT PRACTICE DIRECTIONS. The UK Supreme Court has amended three Practice Directions and 
three court forms to reflect procedural changes effected as a consequence of the UK’s withdrawal from the EU. Practice 
Directions 3 and 4 are amended to require notification to be given if an appeal is to raise a question of departing from 
retained case law of the EU: see PD 3 para.3.1.3 and PD 4 para.4.2.4. Practice Direction 11 is amended to ensure 
consistency with the EU-UK Withdrawal Agreement and ss.7A and 7C of the European Union (Withdrawal) Act 2018. 
The Forms amended are: Form 1 (Permission to Appeal); Form 1 (Notice of Appeal); and, Form 3 (Notice of Objection 
and Notice of Acknowledgment).
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PRACTICE GUIDANCE
The Chancery Guide. On 15 June 2021 an updated version of the Chancery Guide 2016 was issued. It contains 
amendments to Chs 2 (updated judicial and clerks’ contact details), 4 (updated litigant-in-person support details), and 
30 (new information on the Chancery list in the County Court at Central London, link to BPC Guide for that Court and 
updated contact details). A copy can be obtained here: https://assets.publishing.service.gov.uk/government/uploads/
system/uploads/attachment_data/file/993511/chancery-guide-eng.pdf [Accessed 6 July 2021].

Administrative Court Listing Policy – Guidance. On 27 May 2021, the Judicial Office issued, on behalf of Mr Justice 
Swift, the judge in charge of the Administrative Court, new guidance (dated 31 May 2021) for court listing officers in the 
Administrative Court. On 30 June 2021, an updated version of the 27 May 2021 guidance was issued. It is expected that it 
will be included in an updated version of the Administrative Court: Judicial Review Guide as a replacement for its current 
Annex 4. The 30 June 2021 Guidance can be obtained from: https://www.judiciary.uk/wp-content/uploads/2021/07/
Administrative-Court-listing-policy-updated-June-2021.pdf [Accessed 6 July 2021]. 

CIVIL PROCEDURE RULE COMMITTEE CONSULTATION
PD 51X (STATEMENT OF COSTS FOR SUMMARY ASSESSMENT PILOT SCHEME) CONSULTATION. On 21 June 
2021 the Civil Procedure Rule Committee commenced an informal, targeted, consultation concerning the operation 
of PD 51X and Pilot Court Forms N260A and N260B. The consultation runs until 30 July 2021. It can be accessed, and 
completed, online at: https://www.smartsurvey.co.uk/s/BPT2Q7/ [Accessed 6 July 2021]. 

In Detail
ANONYMISATION OF INDIVIDUALS OTHER THAN PARTIES OR WITNESSES 
– BREARLEY v HIGGS & SONS (A FIRM) [2021] EWHC 1342 (Ch)

In Brearley v Higgs & Sons (A Firm) [2021] EWHC 1342 (Ch), 30 April 2021, unrep., Falk J considered an application 
to anonymise the identity of an individual who had provided information incorporated into a supplemental expert 
report. In doing so her judgment considered an issued that is not provided for within the CPR: the anonymisation of an 
individual who is neither a party to proceedings nor a witness.

Factual background
Permission was given, after the trial of the action between the parties was adjourned, for supplemental expert reports 
to be obtained. The reports were to be provided by the parties’ motor industry experts, and related to the effect the 
COVID-19 pandemic had had on one of the issues in dispute. Both parties’ experts served their supplemental reports on 
3 March 2021. The defendant’s expert referred to discussions he had had with an individual, referred to in the judgment 
as “Mr A”, in his report. The report named Mr A and specified his role within the motor industry. By way of contrast the 
claimant’s expert’s supplemental report simply referred to his sources in generic terms, i.e. without identifying which 
specific individuals provided which information. Subsequently, Mr A raised concerns about his being named in the report. 
An application was thereafter made by the defendant at a pre-trial review, which sought to substitute a fresh, redacted, 
version of the supplemental report anonymising Mr A, such that he would not be named or otherwise be identifiable.

Anonymisation – Jurisdiction
CPR r.39.2(4) enables parties and witnesses to be anonymised where the non-disclosure of their identity is “necessary to 
secure the proper administration of justice and in order to protect the interests of that party or witness”. The approach taken 
to such applications was recently restated by the Court of Appeal in XXX v Camden LBC [2020] EWCA Civ 1468; [2020] 
4 W.L.R. 165. It explained that when considering such an application, a court ought to consider the principles set out in 
various authorities and carry out a balancing exercise in respect of them to determine whether to grant an order under that 
rule. The principles set out in those authorities, as summarised in Civil Procedure 2021 Vol.1 at para.39.2.13. Falk J rightly 
noted that the present situation was not considered by CPR r.39.2(4). Mr A was neither a party not a witness. Nor was 
there any suggestion that he might be made a witness (see [12]). The question of anonymisation had therefore to be 
considered under the court’s inherent jurisdiction. As Falk J explained:

“[13] The order that I am being asked to make at least potentially engages the principle of open justice. To the extent 
that it does, then any question of derogation from it must be decided based on what is necessary in the interests of 
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justice: see the judgment of Lord Sumption in Khuja v Times Newspapers [2017] UKSC 49, [2019] AC 161 [14] in 
particular, where he referred to the inherent power of the court to make orders for the conduct of proceedings in 
a way that would prevent disclosure in open court of the names of parties or witnesses ‘or of other matters’ if the 
interests of justice requires it. He also made clear that ‘necessity remains the touchstone’ of the jurisdiction.”

As Lord Sumption’s judgment in Khuja makes clear the inherent jurisdiction in respect of parties and witnesses is now 
codified in CPR r.39.2(4). As he put it in Khuja: 

“[14] … The inherent power of the courts extends to making orders for the conduct of the proceedings in a way 
which will prevent the disclosure in open court of the names of parties or witnesses or of other matters, and it is well 
established that this may be a preferable alternative to the more drastic course of sitting in private … Orders controlling 
the conduct of proceedings in court in this way remain available in civil proceedings whenever the court ‘considers 
non-disclosure necessary in order to protect the interests of that party or witness’: CPR rule 39.2(4) . In criminal 
proceedings, the common law power to withhold the identity of witnesses from a defendant was abolished by section 
1(2) of the Criminal Evidence (Witness Anonymity) Act 2008, and replaced by rules now contained in sections 86-90 
of the Coroners and Justice Act 2009 . But the court retains the power which it has always possessed to allow evidence 
to be given in such a way that the identity of a witness or other matters is not more widely disclosed in open court, if 
the interests of justice require it.”

The inherent jurisdiction in respect of “other matters” thus remains live outside the CPR, as does the power to protect 
the giving of evidence to protect against the wide disclosure of witness identity and other matters in open court. It was 
clear then that the court had the necessary jurisdiction to order Mr A’s anonymisation, and could thus – as Falk J put 
it – make such an order further to the court’s general case management powers, i.e. CPR r.3.1(2)(m).

Anonymisation – necessity
Having determined rightly that there was jurisdiction to order measures to protect Mr A’s identity, Falk J then considered 
the basis on which such an order could be made. As such an order would engage the principle of open justice, “any 
question of derogation from it [had to] be decided based on what [was] necessary in the interests of justice” (see [13]). 
That is the same test as is applicable under CPR r.39.2 generally and to party and witness anonymisation specifically under 
r.39.2(4). While Falk J did not refer to it, considerations of necessity might appropriately be carried out consistently with 
the approach set out in XXX v Camden. It may well be that the Civil Procedure Rule Committee’s Lacunae Committee 
will consider whether CPR r.39.2 ought to be amended to make provision for non-party and non-witness anonymisation.

Decision
In the event, Falk J acceded to a proposal put forward by the claimant, which was agreed with by the defendant. That 
was to substitute the supplementary expert report with one that did not name or otherwise identify Mr A (see [10] and 
[20]). References to Mr A would not otherwise be supressed. Falk J concluded that this approach was appropriate as 
a means to protect the defendant’s expert from what he perceived to be the potential for commercial pressure to be 
brought to bear against him within the industry if Mr A’s identity was not anonymised. It was, as Falk J stated, necessary 
that:

“[17] … expert witnesses feel that they are able to give their assistance to the court freely, and to the best of their 
ability, without any potential concern about the impact of doing so on them personally, other than in respect of such 
matters as the need to adhere to any relevant professional standards.”

Other relevant factors were that: confidentiality arrangements were frequently a feature of commercial cases, such as 
the present one, albeit a distinction needed to be made: 

“between confidentiality arrangements put in place as they have been in this case to protect confidential information 
obtained by the experts in the course of their normal day to day business, and information specifically obtained for the 
purposes of an expert report, which is the category that the information from Mr A [fell] into” ([14]); 

the application was made prior to trial, and in reality it sought to amend the expert report to reflect what was said to be 
the basis on which Mr A provided information to the defendant’s expert (see [15]); expert reports are not automatically 
available to non-parties after trial (see [16]; CPR r.5.4C and Cape Intermediate Holdings Ltd v Dring [2019] UKSC 38; 
[2020] A.C. 629)); and if Mr A were to be identified it may lead other individuals in future to shy away from assisting 
experts (see [18]). 
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